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FOREWORD 


Periodically the people of the United States become perturbed by the prevalence 
of migratory divorce. An undercurrent of annoyance at the systematic evasion of the 
divorce laws of the stricter states surges up from time to time in the demand that 
something be done about it. Such a demand arose as early as the placid administra- 
tion of Chester A. Arthur when the indefatigable Reverend Samuel W. Dyke and 
his New England Divorce Reform League began to agitate for a federal investigation 
of the divorce problem, a cry that was heeded by Congress in 1887. Again, in 1905, 
at Dr. Dyke’s urging, President Theodore Roosevelt sent a special message to Con- 
gress requesting that a second investigation be madé, with a view to securing 
“codperation amongst the several states . . . to the end that there may be enacted 
upon the subject of marriage and divorce uniform laws, containing all possible safe- 
guards for the security of the family.” Congress responded, and more facts were 
found. Concurrently, the Governor of Pennsylvania issued a call “to the Governors 
of the several states of the Union, requesting them to codperate in the assembling of 
a Congress of Delegates ... . with a view to the adoption of a draft of a general 
law . . . with the object of securing as nearly as possible, Uniform statutes upon the 
matter of Divorce throughout the Nation.” Forty-two states and territories were 
represented at the Congress which convened in Washington in the succeeding year 
in response to this invitation. Resolutions were adopted, the results of the assemblage 
were termed “extremely gratifying and satisfactory,” but only three states, Delaware, 
New Jersey, and Wisconsin, enacted the law proposed. 

As the ardor of the advocates of uniform state legislation diminished in the face 
of disappointment, proponents of federal legislation, to be authorized by amendment 
to the Federal Constitution, came to the fore, reviving a campaign which in the year 
1884 had led to the introduction in Congress of resolutions directed to this end. In 
1911 the California legislature advocated by resolution the adoption of such an 
amendment. Resolutions were introduced in Congress in 1915, 1917, and in 1919. 
An active campaign sponsored by the Pictorial Review, the General Federation of 
Women’s Clubs and other women's organizations, enlisted the support of Senator 
Capper who introduced still another proposal for amendment in 1923, a bill which 
has been reintroduced perennially since that date.* 

With the nation’s attention absorbed since 1929 by the stress of economic depres- 


* For a more comprehensive treatment of the movements for uniform state or federal divorce legislation, 
see LicuTENBERGER, Divorce (1931) ¢. VII. 
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sion and the measures designed to combat it, the pronounced increase in the volume 
of migratory divorce for which the facilitating legislation in Nevad>, Arkansas, | 
Idaho, and lately, Florida, stands responsible, has aroused no organized protest. Even p 
the Mexican “mail order” divorce business has until recently stimulated no efforts | 
at restriction. But straws in the wind—bigamy prosecutions, bar association in- 
quiries, and the like—indicate that there impends a period of renewed activity in 
some form by those who regard. migratory divorce as a serious social evil. 

.The purpose of this issue is not, however, the reéxamination of the arguments for , 
and against uniform state or federal legislation in the field of divorce. The lack of 
success which consistently attended the efforts to extirpate migratory divorce by 
means of such legislation at a time when a more censorious public attitude toward 
divorce in general rendered the prospects of success far more favorable than they , 
are today, leaves little ground for the belief that the migratory divorce is to be 
eliminated through such legislation. 

Nor is one justified in placing much faith in the control of the migratory divorce 
traffic through the enunciation by the United States Supreme Court of jurisdictional 
rules to determine the recognition to be accorded divorce decrees outside the states 
of their rendition. In 1906, in the celebrated case of Haddock v. Haddock,? that 
Court, in an opinion rendered by Mr. Justice White but a few months after the 
unproductive Congress of Delegates referred to above, dealt with the problem of | 
recognition in a manner which, it is evident, the learned Justice regarded as definitive. 
This decision did serve to deepen the shadow of judicial disapproval over the decrees 
of our principal divorce mills, but it. did not curb migration to them. 

Moreover, the ambiguities inhering in the Haddock opinion have exercised such 
a fascination upon American legal scholars interested in this problem that their 
energies have since been bent chiefly to the task of its interpretation. This issue does 
not seck to augment the commentary upon that case.* On the assumption that 
migratory divorce is a malady to be exorcised neither by legislation national in its 
scope nor by constitutional inhibitions, the symposium is directed first to an examina- 
tion of the operation of typical divorce mills and then to an exploration of some of 
the means whereby the injuries inflicted by migratory divorce are being—or may be— 
diminished. ‘ 

The introductory article, Migratory Divorces, by Professor Ernest R. Groves, 
presents the appraisal of migratory divorce by a sociologist who has long been a 
student of American marriage problems. He finds it operating as a safety valve, 
reducing the pressure which would otherwise be brought to bear upon the divorce 
laws of the stricter states. The somewhat fortuitous discovery in Nevada of the | 
potentialities for large-scale exploitation of this escape mechanism and their sub- 


*201 U. S. 562 (1906). ‘ 
* For a discussion of the operation of jurisdictional rules generally and a.statement of the problem of 
divorce jurisdiction and its constitutional implications, see Harper, The Myth of the Void Divorce, infra, 
Pp. 335-338. The leading discussions of the doctrine of the Haddock case are cited in Jacobs, The \ 
Usility of Injunctions and Declaratory Judgments in Migratory Divorce, infra, p. 371, N. 7. 
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sequent sedulous cultivation are described in The Business of Migratory Divorce in 
Nevada by Messrs. Frank W. Ingram and G. A. Ballard, of the Nevada Bar. In the 
succeeding article, The Divorce Laws of Mexico, Mr. Lionel M. Summers contrasts 
the two types of divorce legislation prevailing today in Mexico, the one apparently 
representative of the revaluation of marriage relationships incident to a far-reaching 
social revolution, the other openly designed to attract the custom of the unhappily 
married Yangui. In depicting the reception which the Mexican Supreme Court has 
accorded decrees based on laws of the latter type, Mr. Suramers has revealed a 
situation of uncertainty comparable to that created in this country by the Haddock 
decision. The rise and fall of the French divorce in popularity among American 
divorce seekers is traced in Mr. Lindell T. Bates’ article, The Divorce of Americans 
in France, in which he outlines the French divorce law and procedure that for a time 
was subverted to alien uses, a practice which has withered under the blighting 
influences of unfavorable publicity, economic pressure, and the disciplinary action of 
the French courts. 

South Carolina, the only state in the nation which denies divorce to its residents, 
furnishes a laboratory for the study of the relation of rigorous domestic laws to 
migration for divorce. In A Note Upon Migratory Divorce of Scuth Carolinians, 
Professor H. C. Brearley produces evidence to indicate that the citizens of that state 
are availing themselves of laxer laws elsewhere to a degree which suggests that 
South Carolina’s adherence to the doctrine of the indissolubility of marriage is in 
process of disintegration. 

Migratory divorce as a means of evading restrictive divorce legislation is casti- 
gated by those who favor rigorous limitations upon grounds for divorce and at the 
same time is tolerated or approved by many who urge greater liberality with respect 
thereto. But both parties unite in condemning the uncertainties of status created by 
the dubious legal validity of migratory divorce decrees. Strict fidelity by the courts 
of the parties’ domicils to the logical consequences of the doctrines of divorce juris- 
diction which they pronounce might long ago have created a situation so intolerable 
as to have compelled corrective action. How those courts instead have mitigated the 
harshness of their own rules by restricting the right of attack on defective decrees is 
depicted in The Myth of the Void Divorce by Professor Fowler V. Harper who 
sees in this lawyerly tactic of maintaining the semblance of strictness while elaborat- 
ing a rationale of evasion a significant factor in undermining popular respect, not 
only for divorce laws, but for law in general. 

One by-product of this judicial palliative has been to give color of validity to y the 
claims of those interested—pecuniarily—in promoting migration for divorce. The 
technique of promotion whereby the services of the divorce mills are brought to the 
attention of the public is examined in The Divorce Mill Advertises by Mr. Rollo 
Bergeson, who evaluates the possibilities of curbing the advertising lawyer by 
bar association action and by legislation. His article also describes the procedure 
followed by legal aid agencies on behalf of families deserted by divorce seekers. 
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No more promising effort has been undertaken in this latter direction than that 
initiated by the Circuit Court of Wayne County, Michigan, with the codperation of 
the International Migration Service and the Detroit Legal Aid Society. Their work 
is discussed by Mr. David W. Wainhouse in Protecting the Absent Spouse in Inter- 
national Divorce: The Detroit Experiment. Immigrant workers, separated from their 
wives in Europe, often through the operation of the Immigration Act, were resorting 
to the Detroit courts for divorces. Decrees were rendered ex parte, under circum- 


stances which gave reason to believe that the interests of the absent wives were not 


fairly considered. The procedure devised to insure to these wives a fair hearing sug- 
gests a means whereby the hardships of interstate divorce might be considerably 
mitigated—not perhaps in cases of migration to the divorce mills (for the adoption 
of this procedure there could scarcely be anticipated) but in the numerically far more 
significant class of cases* where divorce is rendered at the domicil of one party after 
the empty gesture of constructive service by publication has purported to apprise 
the absent spouse of the initiation of the proceedings. 

Even where the spouse deserted by the divorce migrant has knowledge of the 
pending action and means to command competent legal counsel, the alternatives of 
appearing in a distant hostile forum to contest the action, of instituting proceedings 
at home for divorce or separation, or of waiting until, at some indeterminable future 
time, an issue arises in which the validity of the default decree may be attacked, are 
distinctly unsatisfactory. As means of preventing migration for divorce or of clarify- 
ing the legal uncertainties it produces, suits for injunctions and for declaratory judg- 
ments are being resorted to with increasing frequency. These remedies are appraised 
and the legal problems which their employment poses analyzed in Professor Albert 
C. Jacobs’ article, The Utility of Injunctions and ny Judgments in Migratory 
Divorce. 

The measures described in these last four articles are doubtless susceptible, if their 
employment is discriminatingly extended, of ameliorating the mischiefs which our 
crazy-quilt of divorce laws has produced. Yet they offer no prospect of cure. For 
this one must look, not to legislatures, courts, and their allied agencies, but to a grow- 
ing social understanding of the problems of modern marital relationships, out of 


which alone can come a lasting solution to our current legal maladjustments. 
. D. F.C. 


“Strictly speaking, migratory divorce is limited to those cases where the divorce secker goes to another 
state for the purpose of securing a decree in evasion of the laws of the matrimonial domicil. Such cases 
have been estimated at three per cent of the total divorces granted, Caen, Sratisricat, ANALYSI8 OF 
American Divorce (1932) 78, an estimate which, even in view of more recent developments, would 
probably not be increased by more than one-third. However, following the disorganization of a family, 
migration to another jurisdiction by one of the spouses is of very common occurrence. If that spouse 
later seeks a divorce there, many of the evils which attend migratory divorce may be encountered. It is 
significant that in the most comprehensive study ever undertaken of divorce litigation, 11 per cent of the 
defendants in Ohio divorce actions were resident outside the state and the whereabouts of an additional 
15.6 per cent were alleged to be unknown. The percentages for Maryland were 29.4 and 1.3 per cent 
respectively. See MarsHALL anD May, Tue Divorce Court—Onto (1933) 67-73. 
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MIGRATORY DIVORCES 


Ernest R. Groves* 


No aspect of our divorce problem gets more attention than what is known as 
the migratory divorce. Rarely does one come across any denunciation of the practice 
of divorce or the legislation related to it without finding the gaining of divorce by 
moving from one jurisdiction to another featured. It is apparent that for some 
reason emotional protest against liberal divorce mores, or against the conservative 
statutes and decisions relating to divorce, centers upon the migratory divorce prob- 
lem. This is interesting because these two approaches to a common emphasis 
represent such different reactions to divorce. Those who regard our divorce legisla- 
tion as already too liberal, and those who insist that it has fallen behind human 
needs in our changing culture, find evidence for their opposite positions in our 
migratory divorce situation. 

This reaction is all the more interesting when one notices the exaggeration of 
the numerical importance of migratory divorces. Even though the problem is one 
that cannot be reduced with certainty to statistical statement, there is the best of 
reasons for believing that the number of persons who move from one jurisdiction 
to another merely for the getting of divorce is a small portion of those who seek 
release from marriage ties through court procedure. Lichtenberger estimates that 
the number of migratory divorces is not over three per cent. Hankins considers 
migration merely for the purpose of getting a divorce so infrequent that except in 
the case of Nevada this procedure influences little the divorce rate of the states 
concerned.? Marshall and May testify that “The data give small support to any idea 
that large numbers of plaintiffs migrate to Ohio—or for that matter to the local 
county—to establish the residence jurisdictionally requisite to filing the original 
petition.”"* The American population is exceedingly mobile, and it would be most 
inaccurate to consider as migratory all divorces obtained by those who have moved 


® Professor of Sociology, University of North Carolina. Formerly Dean of the Arts College, University 
of New Hainpshire and later head of the Department of Sociology, Boston University. Author of various 
books on marriage, the family, and problems of parents, including: The American Family, Personality 
and Social Adjustments, The Marriage Crisis, and Marriage. Co-author of Wholesome Parenthood, Intro- 
duction to Mental Hygiene, The Family and its Relationships, Our Changing Social Order, American 
Marriage and Family Relationships, and Readings in the Family. 

‘ LicHTENBERGER, Divorce (1931). 307. 

*Hanxins, § ENCYCLOPAEDIA OF THE SoctaL Sciences (1931) 182-183. 

* MARSHALL AND May, Tue Divorce Cournr—Omio (1933) 126-127. 
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from the state where they were married to some other jurisdiction. We can only 
count those whose change of residence has been motivated by the desire to obtain 
a divorce under more liberal legislation than that enforced in their former domicil. 
It happens that the divorces that attract newspaper publicity, on account of the stand- 
ing or the notoriety of the persons involved, and make the headlines, are in large 
proportion migratory divorces. Perhaps these men and women seek divorce more 
quickly than it could be obtained in the state where they have resided, or maybe 
they wish to give as grounds for the divorce marital conditions that would not be 
legally accepted where they have been living. The consequence of this publicity is 
that popular thinking tends to exaggerate the numerical significance of migratory 
. divorces, leading some who disbelieve in the right of divorce to advocate federal 
divorce legislation in order to have throughout the country a uniform and more 
stringent barrier to divorce. 

It would, however, be a misinterpretation of the significance of migratory divorces 
to define their importance on the basis of their ratio to the non-migratory divorces, 
even though it is true that the news character of individual migratory divorces ex- 
plains the interest that people commonly take ia this special feature of the divorce 
problem. There are deeper, more substantial reasons for serious investigation of the 
migratory divorce problem. To some degree the more liberal states and the foreign 
countries that provide opportunity for easier divorce serve as social experiments, for 
it must not be forgotten that though the purpose of the legislative program may be 
to invite people to come within the jurisdiction for the purpose of getting a divorce, 
the same opportunity of divorce is offered to the native citizens. This, by itself, 
justifies the study of these more liberal divorce policies, even though their sig- 
nificance to the permanent residents may be lessened by the fact that the prevailing 
mores are less favorable to easy divorce than the laws by themselves would indicate. 
At least it is clear that the mere existence of a freer opportunity for divorce does not 
operate to entice people unless reénforced by other social influences that lead people 
to seek divorce. This fact gives evidence that one can never rationally deal with the 
divorce problem as something created by legislation, even though here as elsewhere 
.laws do have an influence. 

There is a much more significant reason why the problem of migratory divorces 
should be studied than that it is an experiment in legislation. The migratory divorce 
has meaning in that it reveals the need felt by some for different conditions for 
dealing with failure in domestic relations. The jurisdictions that cater to those 
seeking a divorce also react upon the status and stability of marriage throughout the 
country. It is this mores-aspect of the migratory divorce problem that challenges 
the attention and interest of the student of contemporary social life. 

The connection of the migratory divorce problem with our common group feel- 
ing and thinking is neither simple nor consistent. We can place people in different 
categories as to their reactions to the opportunities for divorce offered by the more 
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liberal legislation, as is suggested by the terms “conservative” and “radical” so often 
used to define the two extreme attitudes regarding the problem of divorce in gen- 
eral. There are divisions of sentiment based on religious, economic, sectional, and 
cultural background, and even to some extent on the rural or urban environment. 
These variations forbid the narrow interpretation of migratory divorce legislation 
that partisans insist upon and make it clear that the individual is apt to look upon 
the getting of a migratory divorce from a complex of personal feeling toward divorce 
in general. At any rate we do not get far in our understanding of the social sig- 
nificance of the migratory divorce unless it is related to the divorce situation in its 
widest aspects. a an 

Whatever else divorce may be, it is fundamentally the recognition of the hazard 
of human mating. No one can look at modern life with seeing eyes without recog- 
nizing the risk of unhappiness and failure that goes with our institution of marriage. 
If this were nct true there would be no reason for divorce legislation. Unwillingness 
to provide iegislation making possible escape from matrimonial dissatisfaction comes 
either from callous indifference to human suffering or from the insistence that for 
the social good the individual must surrender personai inclination and continue 
marriage responsibilities as an obligation even when affection or compatibility has 
disappeared from the union. No one who believes in monogamic marriage enjoys 
this fact of hazard, but there can be no sincere discussion of any divorce problem 
when there is refusal to face it. 

There is always a disposition among those happily married to underestimate the 
difficulty of bringing two human beings, male and female, into the adjustment neces- 
sary along many lines to render their living together even tolerable, and still more to 
make it a positive success in fellowship. The law attempts to recognize in the way 
that seems best for the group life taken as a whole this undeniable risk of marriage 
failure withcut at the same time so influencing those who enter marriage and those 
who feel the problems that result from theif union as to encourage them to accept 
defeat easily. 

It is these facts that make it imperative that problems arising from migratory 
divorces be considered in relation to the divorce situation in general rather than 
detached from the social environment out of which they spring. It is obvious, of 
course, that such analysis cannot confine itself to the mores in the jurisdiction where 
legislation providing for migratory divorces is enacted, but that there must also be 
recognition of influences operating in more conservative communities that lead cer- 
tain individuals to move away that they may have the advantages of the more liberal 
legislation. From this point of view there are two influences that operate to explain 
the use that is made of liberal divorce laws. On the one hand we have restriction 
both as to the grounds for divorce* and the time required for the court’s final decree. 


“MaRrsHALL anp May, Txe Divoxce Court—Onto (1933) 368. , “Whatever the rituals that may be 
enforced, whatever the formal words used, it is in practice true that the bulk of Ohio divorces are matters 
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These handicaps for the person seeking to free himself or herself from the marriage 
tie range from the absolute denial of any cause for divorce that will fall within the 
statutes to an irksome, time-consuming procedure,® possibly involving a rehearsal of 
marital difficuities from which one or both of the persons concerned shrink. Under 
such circumstances it seems to many an easy and a prudent way to get the needed 
freedom by moving into the jurisdiction that offers divorce under more favorable 
terms. The other influence is the mobility of the American people which makes it 
feasible for many to go where divorce laws are freer. It is this facility of travel, and 
we must add communication in order to include Mexican divorces, that suggests the 
passing of a liberal divorce code designed specifically to attract divorce seekers. 

It is not enough to relate the special divorce problem of this discussion to the 
larger divorce situation. The migratory divorce situation must also be interpreted 
with an understanding of the prevailing marriage situation. Just as the individual 
divorce is the outward expression of a matrimonial failure, so the social problem is 
a disclosure of the unsuccessful functioning of marriage as an institution. Therefore 
we are never justified in merely thinking of the faults and deficiencies of individuals 
who ask for divorce and, by heaping the blame upon them, avoiding the necessity 
of analyzing a complex situation in which there are conditions adverse to marriage 
happiness which make some of the divorce seekers victims rather than authors of 
their marital misfortunes. Immediately, when we view the divorce problem from 
this angle, we find it necessary to survey not only divorce and marriage in all their 
aspects but also the total social experience of the people and period in which we are 
interested. This does not deny, as we shall state later, that some people are more 
liable to trouble in marriage than others or that the group of the divorced, gen- 
eralized as a class, reveal personality defects and social inadequacy. Although people 
differ in their readiness to meet the strains of marital adjustment and differ in the 
opportunities they have had to prepare themselves for the experience, there are also 
environmental conditions constantly changing that make it easier or harder for 
people to achieve happiness in marriage. Even though individuals break under 
varying amounts of marital strain, this fact must not hide the significance of cultural 
conditions that increase or decrease this strain. 

We are so sensitive to the problems of contemporary civilization that it is easy to 
keep out of mind the significance of the persistency of divorce from the primitive 
level of culture onward to the present. Divorce has not always been permitted, and 
even when allowed it has not always presented any considerable problem, but for 
the most part throughout the human experience of which we have record, there has 
been evidence, in greater or less degree, of the possibility of marital failure, and, as 


of mutual consent—especially if that term be made to include the situation in which one party actively 
desires the divorce and the other party, for various reasons, does not actively opyose it.” 

® MARSHALL AND May, THE Divorce Court—MaryLand (1932) 258: “The sluggish cases are a bit 
puzzling. Why, in city or in counties, should about one-fifth of these suits require more than three 
months to reach the examiner?” 
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a rule, it has seemed socially expedient to recognize these mishaps and permit 
divorce. Religious ideas of the significance of marriage have been the most compell- 
ing motive for denying divorce, and even when these have operated, a way out of 
marital trouble has often been provided by separation or the annulment of the 
marriage. 

Primitive experience not only discloses how thoroughly tied up with the social 
situation the problem of divorce in any of its aspects is, but also reveals the influence 
of the status of woman upon the conditions and the practices of divorce-getting. An 
example of this is the tendency under matrilocal residence for divorce to emphasize 
the disposition and interests of the woman, while, on the contrary, in the case of 
patrilocal residence divorce has been commonly a masculine prerogative. The influ- 
ence of the status of woman, not as a theory or sentiment but as actually recognized 
by the mores, constantly shows itself throughout the evolution of culture. This is so 
impressive that no student of contemporary divorce problems can fail to realize the 
significance of changes in woman’s status as they affect marriage eaperience. 

There is no way by which we can make a satisfying comparison between the 
marital satisfaction characteristic of one period as compared with another, but we 
can estimate the differences in the stability of marriage as an institution. When we 
connect the prevailing instability with the effects that come from th~ changing 
status of woman, we realize that under the conditions of present-day American 
culture the actual position of woman does not determine the strain that marriage as 
an institution has to meet, but rather that the characteristics of contemporary mar- 
riage mores, including both marriage and divorce legislation, and the changes in 
woman’s status as they accord or clash, determine the incentives toward marriage 
satisfactions or marital irritations and discontent and create many of the difficulties 
of marriage in its present-day functioning as a social institution. In our modern 
life the emphasis is placed upon the changing status of woman merely on account 
of the fact that the mores have been so thoroughly standardized to masculine in- 
terests and points of view that the: disturbing trends come necessarily from the 
movement of women toward greater equality. Anyone who is content with think- 
ing of the divorce problem as the mere expression of weakness, selfishness, and 
immaturity, and of laws providing for migratory divorces as catering to these faults 
of human nature, misses the point. He also over-simplifies who insists that the 
high divorce rate is evidence of an inherent inadequacy in marriage as an institution 
to meet human needs in.a modern civilization. The influence of the mores also 
must be brought into the picture. 

When the problem is conceived in these wider ranges, it is apparent that there is 
inconsistency in our cultural attitudes and that much of our social feeling and think- 
ing antagonizes the advancement of woman's status that other influences tend to 
force. This collision of cultural pressures actually shows itself in the clashes of 
persons attempting to work out the intimacy of a love fellowship, and through con- 
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fusions and conflicts of individuals who respond to both influences. Although 
woman's advance in this country has by no means been consistent, it seems fair to 
say that nowhere has she moved more rapidly toward equality with man than in 
the United States and Canada. Legislation all along the line, as well as court 
decisions, has reflected this change in social status, but rarely has either kept pace 
with the progress women have made. Moreover this evolution has shown state and 
sectional differences, and the law likewise has shown these variations. Undoubtedly 
here we find an explanation of the origin of the easier divorce laws. The lag in 
recognizing the greater demands of the freer modern women in some of the older 
sections of the United States has provided opportunity for the exploiting of a 
situation which in one way or another must influence everywhere the marriage 
relationship. 

Undoubtedly the offering of the more liberal divorce code has lessened the protest 
that was bound to come from those who felt most keenly the denial or the restricting 
of divorce in the more conservative jurisdictions. Since those who have availed 
themselves of the more liberal provisions for divorce have been so largely persons of 
wealth, distinction, and influence, there has been nothing like the aggressive attacks 
on the more severe divorce code that would have come had there been no way of 
escape. This includes not only the ease of getting a divorce but also the grounds for 
a divorce. People have escaped humiliation and the admission of details of marital 
failure that seemed: greatly to their interest not to bring to the court. Even when 
they were assured that a divorce could be had in the jurisdiction where they were 
living they have frequently felt the advantage of going elsewhere so that divorce 
could be procured without the rehearsal of experiences that were sure to have con- 
siderable publicity. The reluctance of legislation to provide as a ground for divorce 
the unhappy situation which can best be defined as incompatibility—certainly the 
most common cause of the desire to be divorced—has added to the attraction of laws 
that are closer to a frank recognition of this motive than the laws and decisions in 
jurisdictions that are more conservative. 

The influence of this greater liberality moves in two directions. This makes 
generalization of the effects of migratory divorces two-sided. The mere existence of 
the opportunity to go elsewhere and get a divorce has acted as a revelation of the 
strength of desire of a part of our population for easier, quicker, and franker ways 
ot withdrawing from marriage ties. To what extent this has been a stimulus that 
has tended to liberalize the law in the more conservative sections one cannot know 
with certainty, but without question it has had an influence. The spectacular migra- 
tory divorce cases that have drawn public attention have at least made people 
generally appreciate the desire for a more liberal divorce program among a portion 
of our people. 

The advance in woman's status becomes a disturbing influence in marriage 
experience unless there be a corresponding change in the quality of the fellowship. 
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It is the effort of individuals to make this adjustment that becomes the chief center 
of tension in modern marriage. Naturally the tendency is for women to be more 
forward looking and sensitive in their domestic expectations than men, since they 
are the ones who are made conscious of the changes taking place. It is in this sense 
that we can say that modern marriage is becoming more difficult. No advantage 
comes from any social policy which shies from these facts. Of course any influence 
that retards woman’s advance or even drives the mores as they affect her back to 
earlier conditions temporarily lessens the strain. The difficulty of this attack upon 
the modern divorce problem is that the: momentum of modern life naturally flows 
in the exactly opposite direction and the solutions of temporary expediency often 
create a greater fundamental division in our mores with the consequence that in one 
way or another they finally bring all the more domestic maladjustment. _ 

The certainty of this becomes the clearer as we consider the functions of marriage 
in the modern world. It would be false to insist that marriage is becoming less a 
social enterprise and more personal, because the institution has always had its group 
significance interwoven with its values to individual persons. “We can say that as 
people think about marriage they tend to regard its satisfactions as something coming 
to them personally rather than dwelling upon the status as something indispensable 
to the group itself. This shift is one of emphasis, but even so it leads to an appraisal 
of the marriage relationship that invites disappointment and discontent. Where, for 
example, the economic function of the family as a producing unit has precedence, 
there is less room for the emotional cravings and reactions, since belonging to the 
relationship is itself of great value. To the modern man and woman the success 
and the failure of marriage increasingly hinge upon the emotional significance of the 
union aside from its other contributions. There are great differences between 
persons in this respect, but the genera! trend is unmistakable, and the more open 
women are to the influences of modern life that are moving them toward social 
equality with men, the more sensitive they arc to any domestic situation that 
antagonizes the modern trend. . 

Back of this, as has so often been brought out Sy students of the family, is the 
opportunity for an independent livelihood which is a substantial part of the 
progress women have made. As they have been released {rom the urge to marry 
because of the economic pressure that has made the handicap of the unmarried 
grievous, they increasingly seek union for motives that were necessarily subordinated 
under the earlier conditions. It does not do to dismiss this lightly by stigmatizing 
it as romanticism, since it has deep rootage in human nature and undoubtedly would 
have come to be a strong motive for marriage carlier had it not been for the in- 
adequacy of cultural resources. In any case, this has to be kept in mind whenever 
at present we interpret divorces from any angle. It especially must be considered in 
any discussion of migratory divorces, because a proportion of those who seek more 
liberal divorce opportunity have failed in marriage from. their insistence upon emo- 
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tional satisfactions that the more conservative law refuses to take seriously. An 
example of this is the importance that the law finds in the physical break of marriage 
fellowship as contrasted with the spiritual. These two are ordinarily so interwoven 
that it is arbitrary to distinguish them so sharply. It is just this that the law does 
when it accepts the significance of adultery while refusing the equal significance in 
the spiritual repudiation of the marriage relationship. The stressing of the body is 
in accord with the social function of marriage in the past. The denial of what best 
can be described as the spiritual aspects of marriage, or at least the unwillingness 
to regard these of equal importance, comes from the failure to register a con- 
temporary feeling regarding marriage which we have every reason to suppose that 
the future will increasingly emphasize. 

The basis of physical loyalty in marriage is certainly becoming more and more 
the spiritual compatibility of two human beings who in their fellowship range 
through all the satisfactions of intimate relationship rather than a union representing 
the mere commitment of the body. This has been pointedly stated by Reverend 
W. F. Geikie-Cobb in these words: “Contrast with this punctilious solicitude for the 
physical, joined as it is, to a cynical disregard of the psychical, with the lofty view 
of matrimonial union in the Roman Civil Law as given by Gaius in the third century 
of our era, who lays down that ‘Marriage is the union of a man and a woman, a 
partnership of their whole life, an equal sharing of divine and human rights.’ But 
the best opinion of Englishmen was well expressed in the House of Lords in 1820 
by the then Lord Chancellor who urged the ecclesiastical leader in that House to 
express his agreement with him that ‘the spiritual and moral sides of marriage are 
incomparably more important than the physical side,’ and to abandon ‘the monstrous 
medieval paradox” implied in assent to divorce for a breach of the less important 
obligation while denying divorce for a breach of the more important.”¢ 

There is convincing evidence that divorce has other features than the clashing 
of standards or attitudes. The hazard of marriage is increased or decreased by the 
attitudes, the fitness, the characteristics of the individuals who enter upon the 
experience. Popenoe has collected statistical facts that point to the conclusion that 
the divorce seekers taken as a class are biologically inferior. However, it is interest- 
ing to notice that even this group profits from experience, for the author finds that 
the divorced people who remarry enjoy nearly as great success as the rest of the 
population has in its first marriage.” 

It is also well to remember how misleading it is to consider marriage an ordeal 
which the divorced have not been able to meet with success. Too often the fun- 
damental problem is not the marriage relationship but life itself. Their career after 
divorce shows that they are still beset by troubles. What they do gain from their 

*Geikie-Cobb, The Psychical Hygiene of Marriage (Feb. 1935)'1 Manrtace Hyciene 219. 


*Popenoe, Divorce as a Biologist Views It (Feb. 1935) 1 Mannriace HyciEne 247-253. 
* Water, Tue Orp Love anp THe New (1930). 
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experience apparently in many cases is a greater maturity which permits them to 
make better adjustment when they marry ’a second time. 

Legislation can define and regulate marriage, but its positive contribution to 
domestic satisfaction is limited and chiefly indirect. It can do more by insisting upon 
more adequate preparation for the experience than by refusing to recognize marriage 
failure where it exists. Legislators have been known to express their conviction that 
they who enter marriage selfishly and recklessly should be forced to suffer the pen- 
alties of their carelessness. Such a conception of the divorce problem is too naive to be 
taken seriously. Although thoughtful, well-integrated people enter marriage less 
likely to fail than those who are self-centered, irresponsible, and impetuous, this does 
not mean that the marriage hazard exists only for those who are socially indifferent. 
Sometimes marriage failure suggests the principle of amphimixis as we find it in 
inheritance. The traits of personality that seem sound when taken by themselves 
become the cause of incompatibility through union.® 

From whatever position we advance to the investigation of migratory divorces we 
find that the inherent hazard of marriage and the reluctance of legislation to recog- 
nize this in all its aspects has distinct relation to the special problem in which we 
are interested. Rightly, law-makers and the law-interpreters seck to encourage the 
stability of family life and to offer nothing that invites people who can live together 
as married to seck divorce. In so far as this leads to the blocking of ways of escape 
for those who suffer from marital frustrations, the possibility of migratory divorce 
becomes a sort of social safety valve. Whatever else may be its significance, the 
migratory divorce situation challenges both our social and our legal thinking. 


*Noves, Mopern Curmicat Psycmatay (1934) 453- 











THE BUSINESS OF MIGRATORY DIVORCE 
IN NEVADA | 


Frank W. Incram*® ann G. A. Batrarpt 


Divorce in Nevada, like all social phenomena, is in part a product of the history 
and geography of the state, and consequently, before proceeding to a discussion of 
the subject of this article, it might be well to give a few descriptive facts about 
Nevada. 

In area, this state is over 110,000 square miles. Located largely in the American 
plateau and desert region, it presented real hardships to those Argonauts seeking to 
rush westward in the early ’50’s in quest of Mother Lode gold, and the occasional 
trails and streams of that early period usually mark those pioneers’ efforts to establish 
whatever semblance of civil order and law that then existed. In the Census of 1860 
6,857 persons are reported in the then western part of the territory of Utah, now 
Nevada. It may be assumed that the heavy preponderance of this population was 
masculine, for in 1880 the ratio was 207 men to each 100 women; in 1910, 197 men 
to each 100 women. Even in the 1930 Census, with a population of 91,058, the state’s 
ratio was 140 men to each 100 women, although the national ratio in this last census 
year was 102 men to each 100. women, the previous national ratio favoring men 
having apparently been overcome by the improved immigration restrictions. Nevada 
has therefore been a man’s ‘country, engaged in those industrial occupations requiring 
man power, as distinguished from the older communities of the eastern seaboard 
from whose progeny it sprang. 

The first reported divorce in what is now Nevada occurred in those cow trail 
days before courts of law were established. It appears from the chronicles of the 
day that one K........ , secking his fortune in the West during the early years, was 
proceeding along the Emigrant Trail near the town of Dayton, which lay below a 
stage station and small settlement, then known as Devil’s Gate. K........ Pe 
widower, was accompanied by a daughter of the age of 14 years. Being uncertain 
of the camp opportunities for his covered wagon train, K........ decided to recon- 


© Member of the Nevada and California Bars. State Director, National Recovery Administration; State 
Director, National Emergency Council. Industrial Commissioner, Nevada, 1920-1926; City Attorney, 
Sparks, Nevada, 1926-1932; private practice, Reno, Nevada, 1933-. 

+ Member of the Nevada Bar. Assistant Attorney for Compliance, National Recovery Administration, 
for Nevada. District Attorney, Storey County, Nevada, 1917-1923; District Judge, First District, 1923° 
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noiter ahead to insure pasture for his oxen. At the stage station a Mrs.C. .... 
of matronly proportions and of good repute agreed to chaperone the young lady 
during her father’s absence, which was expected to be of several days’ duration. 

Shortly after the departure of the father, there appeared a gay young Lothario 
with small reputation and no visible means of support acceptable even to the trail 
standards of that early day. With much gallantry and flattery he soon convinced 
the young girl that with him the romantic conquest of the West would be preferable 
and could be accomplished without the hardships of an agricultural future or con- 
tinued resort to ox-power for transportation. Upon her consent to accompany him, 
he quickly gathered several of his friends, and arming themselves and securing 
mounts of known travel speed, they proceeded on the trail westward, taking care to 
avoid any meeting with the father. The father, upon his return, finding his daughter 
embarked upon a questionable venture, enlisted the support of some of the more 
reliable and conservative people of this station, as well as that of several men in his 
own train, secured good saddle horses, and proceeded in pursuit. 

After several days of hard riding, the father overtook his daughter and her con- 
tractor per verba de praesenti whom he convinced should accept his daughter's reaf- 
firmation of filial obligation and renunciation of her newly-admitted marital status. 
Some threat of force of arms was required to maintain this decree until the father 
could get his daughter over the Sierras to the West. 

The record does not disclose whether or not the daughter admitted — marriage 
upon arrival in California. 

In 1861, shortly after the beginning of the Civil War, a territorial governor was 
installed, and with him a set of administrative officers. <A territorial court was estab- 
lished and a set of civil ordinances adopted, largely copied from those of the State of 
California, whose organic act had been approved in 1850. It was then that the mar- 
riage and divorce legislation? was adopted which modified the English common law, 
then incorporated in the territorial law with the community property law of Mexican 
origin. 

Possibly not from any sense of gallantry, but rather from an acquisitiveness 
stimulated by the ten-to-one ratio of marriageable females to embryonic statesmen, 
the male population, to whom the franchise was committed, proceeded to incorporate 
in the divorce statute all the grounds of divorce known to a cosmopolite legislature. 
Seven were enumerated, embracing moral lapses, economic omissions, and that mis- 
placed marital confidence termed cruelty. These seemed to serve all domestic needs 
when administered with such judicial elasticity as equitable courts and liberal 
Western jurists could evolve. . 

No great concern or interest in Nevada divorce law was evidenced in other states 
and little question of comity entered the situation until nearly half a century had 
elapsed. It was in 1900 that public interest was aroused by a noble lord of England 


* Act of Sept. 9, 1850, 9 Star. 452. * Nev. Stat. 1861, Pp- 94 
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who had acquired a taste for new matrimonial adventure but was encumbered with 
a faithful wife. The procedure of Henry VIII no longer being in vogue, he re- 
sponded either to the advice of counsel or the urging of his inamorata, and appeared 
in Nevada for the time required to establish a residence there and to start life anew 
in the Western United States. A divorce suit was instituted, but the faithful wife, 
failing his Lordship in an approval of the plan by appearing in the Nevada action, 
remained at home. His Lordship, yearning again for his ancestral surroundings, 
returned to England with his newly-2cquired wife. The faithful wife objected to a 
second lady’s assuming her prerogatives and refused to accept even a blue-ribboned 
decree of the Sovereign State of Nevada. Instead she promptly divorced her noble 
spouse in England. His Lordship was thereupon indicted and taken into custody by 
the Gentleman Usher of the Black Rod for trial by the House of Lords. That 
House, after many a session devoted to legal battles and the accumulation of a 
rmountain of evidence and law, decided that his Lordship should cool his ardor in 
the Tower for bigamy.’ Thus ended his Lordship’s Odyssey. _ 

The discussion in pulpit and press of this cause célébre centered the attention of 
others, both lawyers and laymen, upon the possibilities of securing relief from marital 
situations which prior to that time had seemed insurmountable for one reason or 
another. This instituted the “sush” which gradually developed to its present propor- 
tions which have been maintained at a fairly constant average for tle past ten years. 
The réle played by the law and the legal profession in this development will now 
be examined. 

The statutes of Nevada Territory relative to divorce received no legislative atten- 
tion, and no change im them was made between 1861 and 1913. At the outset, it 
may be well to point out that the recognized grounds for divorce even today in . 
Nevada furnish nothing novel or scandalous in the way of marital grievances that 
may sanction a dissolution of the relationship, nor any ground for divorce that is 
peculiar to this state.‘ It was the short period of residence required which made the 
Nevada law unique and paved the way to its subsequent development—and especially 


*The Trial of Earl Russell (Before the King in Parliament) [1901] A. C. 446. A prior English 
statute (Offenses against the Person Act, 1861, 24 & 25, VicT., c. 100, §57) had extended the offense of 
bigamy to include cases where the second marriage took place outside of England. ° 

“The grounds for divorce in Nevada are the following: 


Nev. Comp. Laws (Hillyer, 1934 Supp.) $9460: ® 
° 


First—Impotency at the time of the marriage continuing to the time of the divorce. 

Second—Adultery since the marriage, remaining unforgiven. 

Third—Willful desertion, at any time, of either party by the other, for the ae of one year. 

Fouith—Conviction of felony or infamous crime. 

Fifth—Habitual gross drunkenness contracted since marriage, of either party, which shall incapacitate 
such party from contributing his or her share to the support of the family. 

Sixth—Extreme cruelty in either party. 

Seventh—Neglect of the husband, for the period of one year, to provide the common necessaries of 
life, when such neglect is not the result of poverty on the part of the husband which he could not avoid 
by ordinary industry. 

Eighth—Insanity existing for two years prior to the commencement of the action. 

Id. $9467.06: When the husband and wife have lived apart for five consecutive years without cohabita- 
tion the court may at its discretion grant an absolute decree of divorce at the suit of either party. 
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to the practice under it—to a point where it may be said that today divorce may be 
had in Nevada by mutual consent and with an absolute minimum of strain on any- 
thing but the conscience. It is this feature, then, that has resulted in the commercial- 
ization of the divorce business and has placed Nevada in the unenviable light of 
permitting itself to be a party to the subversion of the laws of her sister states solely 
for the gain to be derived therefrom and not because of any altsuistic motives. 

The possibilities of the six months provision with respect to residence lay undis- 
covered for almost fifty years, and, like most opportunities, it was quite by accident 
that its advantages were disclosed and the application of them in magnitude vaguely 
conceived. In 1909, a lawyer who had removed to Nevada from New York perceived 
the potentialities of a profitable exploitation of our divorce law and proceeded to 
inaugurate an advertising campaign in New York with much success. The states 
of New York and New. Jersey have been the origin of about 60 per cent of the 
divorce business in Nevada since that date. At that time, however, the people of 
Nevada generally recognized the undesirability of such traffic and reprehended the 
conduct of the legal profession in commercializing divorces. Disbarment proceed- 
ings were brought against this attorney, and he was suspended from practice, 
although not because he advertised the ‘amenities of the Nevada law but because of 
his violation of professional ethics in advertising for business for himself in connec- 
tion therewith.5 

The additional publicity attending these proceedings advertised the law still 
further. Other attorneys assisted in carrying on this publicity but with more circum- 
spection. The divorce traffic grew in consequence, and as it grew the profitableness 
of it to the lawyers, tradesmen, hotel men, and others became so clearly evident that 
their approval and active support were gained. Reno, being the metropolis of Ne- 
vada, got practically all the business, and it thrived immensely. In 1910 its popula- 
tion was 10,867; in 1920, 12,016; and in 1930, 18,529. How much of this increase is 
due to the divorce business it is impossible to say, but certainly it is a very heavy 
contributing factor. 

The unfavorable publicity given the State by reason of this growing traffic was 
not relished by most of the other sections of the State where its pecuniary benefits 
had not become tangibly felt and whose morality therefore was not put to a strain. 
This led to an amendment of the law in 1913 to deny jurisdiction to the courts in 
those actions in which the cause for divorce had not accrued within the State unless 
either the plaintiff or the defendant had been a bona fide resident of the State for 
one year next preceding the commencement of the action.® In 1915 the legislature re- 
stored the six months’ residence provision and left out the phrase “bona fide,”* with 
evident design it seems. But the State Supreme Court, however, has continued to 


* In re Schnitzer, 33 Nev. 581, 112 Pac. 848 (1921). 

*Presson v. Presson, 38 Nev. 203, 147 Pac. 1081 (1915); Walker v. Walker, 45 Nev. 105, 198 Pac. 
433 (1921); Latterner v. Latterner, 51 Nev. 285, 274 Pac. 194 (1929). 
"Nev. Stat. 1915, p. 26. 
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read these words into the statute,® thereby obliging the lower courts and the legal 
profession to rub them out by a convention in perjury — will hereafter be more 
fully explained. 

The business seemed large and lucrative and was so featured and exaggerated by 
the press of the nation that it came to be the national belief that Nevada had in the 
divorce business an asset exceeding that of her mines of gold and silver. When we 
consider, however, that it was largly localised in a comparatively small community, 
all handled by a group of about 120 attorneys, and by many of these as a side-line, 
it can be readily appreciated that the business was really insignificant, so that if it 
were spread over a state with a larger population and among many cities its pecuniary 
benefits would be unnoticeable. It is because of this localization that Nevada prob- 
ably never will have a serious rival. When you have such centralisation that two 
judges and 120 lawyers handle about go per cent of the Nevada divorces, local and 
foreign, a closely-knit organization isthe result, which operates with the ease, pre- 
cision, and speed of an ingenious machine. Presently we will take this mechanism 
apart and exhibit and explain the construction and function of its separate parts. 

The lawyers came to believe that if the residence period were cut in half the 
business would be greatly stimulated and might increase many times in volume. 
This potential multiplication proved attractive, and, with the backing of the business 
interests, an amendment reducing the residence period to three months was —_— 
through the legislature i in the last minutes of its protracted session in 1927.° The 
new law operated to favor the interests of the lawyers and others whose profits de- 
pended on volume of business but to the disadvantage of the interests of business 
generally. The number of divorce suits filed under the new law a little more than 
doubled, and clients therefor were more than twice as many. Not so with business. 
It found that more than twice the number of people sojourning for but half the 
former time did not produce even an amount of expenditure by the colony equivalent 
to that under the six months law. Wardrobes needed less replenishing, automobiles 
fewer renewals and repairs, and other items of consumption were similarly affecied. 

Not a few people who were required to remain in Nevada for a period of six 
months had time to get acquainted with the state and its people. The salubrity of 
the climate and the beautifully contrasting scenery. of desert and valley, mountain, 
piain, and lakes afforded a never-failing sense of the grandeur of nature and the 
dignity of man. The friendliness, informality, and tolerance of our people was as 
broad and as unconfined as their domain, and these together induced many to remain 
as permanent acquisitions. 

Other states came to envy the monopolization by Nevada of such a lucrative busi- 
ness, and competition unsheathed its sharpened claws. In a frenzied attempt to head 
off this threatened rivalry, the legislature in its 1931 session reduced the period of 
residence to six weeks, the act becoming effective May 1, 1931.2° 


* Walker v. Walker, 45 Nev. 105, 198 Pac. 433 (1921); Latterner v. Latterner, 51 Nev. 285, 274 
Pac. 194 (1929). * Nev. Stat. 1927, p. 126. ™ Nev. Stat. 193%, p. 162. 
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The only important changes in the substantive law of divorce in Nevada since 
1861 aside from the residence requirements were in 1927 when “Insanity of the de- 
fendant for two years” was added as a ground; in 1931 when the doctrine of Com- 
parative Rectitude was adopted,’? and, in the same year, when separation of the 
spouses for five years without cohabitation was established as an additional ground,!* 
offering to those who had themselves dissolved the marital status in fact, a legal 
dissolution by law. — 

On the procedural side, however, considerable has been done by the legislature 
to remove most of the asperities of the law and what it has not accomplished, the 
ingenuity of the legal profession and the amiable inclinations of the judges have 
attained in the development of a technique that defies duplication in a less circum- 
scribed environment. The struggle between the conservatism and traditions of the 
judiciary on the one side and the efforts of legislature, lawyers, and business on the 
other to establish by one means or another a system that would be speedy, painless, 
and profitable, without loss of dignity and respectability, has ended in the victory of 
the latter in the eyes of the world, if not in the eyes of many Nevadans. 

The jurisdiction of the court is, of course, based upon residence for the required 
period by one or both parties and ssrvice of summons on, or appearance by, the 
defendant. The period for answering has been reduced from 40 to 30 days when 
the defendant is served outside the district of the court..* Where appearance by the 
defendant cannot be securéd or personal service of summons obtained, it is necessary 
to resort to substituted service by publication. The period of publication has been 
shortened from six weeks to four.’ The result of these changes, all induced to 
favor the divorce business, is that a plaintiff may secure a divorce on the forty-third 
day if the defendant will enter an appearance by a Nevada attorney. This period is 
extended to seventy-three days, plus whatever time is consumed in securing service 
of summons, when voluntary appearance can not be obtained, and to one hundred 
and two days when publication is the necessary resort. The plaintiff must be actually 
present in the State for forty-two days before suit can be instituted. This is in 
concession to the interests of the business group, and it is rigidly enforced by the 
requirement of a statute prescribing that the party's. testimony on this subject must 
be corroborated.® 

We may observe here that this is the only respect regarding which corroboration 
is required. The court will accept the uncorroborated testimony of the plaintiff as 
to almost impossible situations touching’ the married life of the parties, but in respect 
to that forty-two days in Nevada, the plaintiff's testimony is not trusted and accord- 


™ Nev. Stat. 1927, p. 126. 

Nev. Stat. 1931, p. 179, Nev. Comp. Lows (Hillyer, 1934 Supp.) 49467.01: In any action for 
divorce when it shall appear to the court that both husband and wife have been guilty of a wrong or 
wrongs, which may constitute grounds for a divorce, the court shall not for this reason deny a divorce, but 
in its discretion may grant a divorce to the party least in fault. 

* See note 4, supra. 

“Nev. Comp. Laws (Hillyer, 1934 ape) $8583. The earlier provision was repealed by Nev. Stat. 

193%, p. 14. * Id. $9467.02. 
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ingly a local resident must be brought in to clinch the matter. The legislature, in 
- enacting this requirement, did not pretend to reflect on the climate of Nevada or its 
scenery by expressing its opinion that it was so inherently improbable that anyone 
would remain in Nevada for even so short a period that the proof must be absoluiely 
convincing. If, due to the refusal of the defendant to enter an appearance, the case 
does not mature in forty-three days, the additional time elapsing to maturity may 
be utilized outside the state for periods varying with what the particular judge may 


feel is a proper concession to the requirements of bona fides. Bona fides is getting . 


less and less attention right along, and even today on a proper showing, which 
resourceful counsel can make out of scanty material, it may be arranged that the 
plaintiff need not be in the state on the day of hearing, his deposition being used 
instead. This exemplifies how everything is being shaped to attain the utmost in 
convenience and accommodation to the divorce seeker, until it soon may be said that 
the divorce and not the seeker is migratory in character. Laws and judicial conven- 
tions are gradually being broken down by the irresistible pressure of economic forces. 

While we are on the subject of bona fides it may be well to conclude it. So far 
as the writer is advised, it appears that the courts everywhere require more than a 
lip service to the rule of ona fides in the establishment of residence conferring juris- 
diction. In Nevada it is entirely disregarded in some respects; in others the sur- 
render is incomplete. As an illustration, the usual formula is for the plaintiff to 
testify in answer to leading questions that he came to Nevada for the purpose of 
making it his home and place of residence for an indefinite period of time, and that 
such intention still abides with him. The actual state of the record perhaps is that 
he had filed his case on the same day, the forty-third, of his residence. 

It may be a matter.of common knowledge that his home and his business are in 
New York, but no specific questions are asked as to why he left New York and came 
to Nevada and filed his case by the stop-watch. The courts have no hesitancy in 


accepting this general statement as establishing the good faith of his residence, and 


yet, had his case been one which had necessarily detained him in Nevada beyond the 
forty-three days—as it has in some cases for several months—his absence during any 
part of that period has been, and is today (yet with more sympathetic consideration), 
solemnly considered as being relevant—as indeed it is—to the bona fides of the 
residence. It is quite generally believed by lawyers that the court must find the 
residence bona fide in order that the decree may be recognized by other states, so in 
deference to this view the plaintiff must in most cases commit a perjury, counsel 
must connive at it, and a temple of justice must solemnly wink at it. One judge, 
with the idea of correcting this situation regardless of its extra-territorial con- 
sequences, held in a case that the plaintiff had actually resided in the state for the 
requisite time but that such residence had not been shown to be bona fide. On 
appeal, the Supreme Court of the State, held that, notwithstanding the legislature of 
1913 and subsequent ones had discontinued the use of the phrase “bona fide,” and 
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notwithstanding the prevalent practice and international reputation of Nevada as a 
trafficker in divorce, a bona fide residence must be proved.>* 

Other features of Nevada divorce law and practice, illustrative of the adaptation 
of the machinery of divorce to the desires of the divorce seeker, which it will suffice 
merely to mention without comment, are the following: 

(1) In order to expedite the action, the defendant, contemporaneously with the 
filing of the complaint, ‘is permitted to file an answer which usually denies only the 
truth of the grounds alleged for divorce in order to make an issue. This is accom- 
panied by a stipulation, usually oral, that ‘the issue may be tried immediately. 

(2) A statutory rule of pleading that permits “cruelty” to be alleged generally, 
with the right of the defendant, in the event of a genuine contest, to call for a “Bill 
of Particulars” enumerating the specific acts of cruelty on which the plaintiff will 
rely.1® 

%) The statutory exclusion of all but the pleadings from the record of the case 
open to the public.’® 

(4) A statute requiring the court to close the court-room doors to the public and 
for a hearing in camera at the request of either party.?° 

(5) The statute permitting a default case to be reopened and the defendant to 
enter a general appearance for the purpose of having the record show jurisdiction 
over the parties by a nunc pro tunc judgment.?* 

Notwithstanding the amenability of the judges to the administration of the law 
unfettered by a too scrupulous regard to its letter, they have their individual pecul- 
iarities like other people. Some are more strict in certain respects than others. The 
residence of the plaintiff is not required by the law to continue for any prescribed 
period in the county where suit is brought, and it may happen that the judge who 
would ordinarily hear the case in the county of the plaintiff's residence, may be deemed 
by counsel less desirable in the particular case than a judge in some other county. In 
this case counsel takes his client into another county where he feels less apprehensive 
of embarrassment, permits the client to gain a residence in that county by sitting in 
the automobile while the papers are being filed, and immediately thereafter has the 
case heard and disposed of. 

This weapon has been a most potent one to discipline judges even who have 
endeavored to be conscientious. To shun a judge’s court under local conditions is 
not only to insult him subtly but to break his spirit and schedule him for retirement. 
Usually he capitulates rather than be looked upon as a destroyer of business. If so, 
another refinement is added to the practice, or at least its spread over a wider area 
of the state is secured, until finally it becomes a part of the large body of the un- 
written law of procedure which has contributed so much to give Nevada her 
preéminence in the migratory divorce business. 

™ Latterner v. Latterner, supra note 8. 


* Nev. Comp. Laws (Hillyer, 1934 Supp.) $9467.04. 
* Id. $9467.03. ™ Id. $9467.08. ™ Id. $9488. 











THE DIVORCE LAWS OF MEXICO 


Lionet M. Summers* 


It was only during the troubled and dynamic course of the revolutions that swept 
Mexico after the fall of President Diaz that absolute divorce was recognized by the 
laws of the Mexican states,’ for prerevolutionary Mexico had been adamant in the 
preservation of the indissolubility of marriage,? permitting only separation from bed 
and board or what is equivalent to our limited divorce. Moreover, lest one or more 
of the twenty-eight states pass legislation not in conformity with this standpoint, the 
Federal Congress enacted a decree, in 1874, providing that only the death of one of 
the spouses could put an end to the matrimenial status of the couple.* The binding 
effect of this decree on the several states, within whose prerogatives the regulation of 
marriage and divorce would normally fall, arose from the fact that it was enacted in 
pursuance of an amendment to the constitution of 1857 by whose terms matrimony 
was defined as a civil contract. However, by this same decree, the passage of laws 
by the states permitting legal separation for grave reasons, was authorized. As this 
permission was utilized® it was not requisite, when the reforms of the revolution 


* B.S., 1927, Princeton; LL.B., 1930, George Washington University; Certificat d'études, 1931, Institut 
des Hautes Etudes Internationales. Member of the District of Cclumbia Bar. Contributor to the La Revue 
de Droit International and other legal periodicals. 

* HaBerman, THE Divorce Laws or Mexico (1930) 3. 

* Salvador I. Reynoso writes: “En 1894, se present6 a la C4mara de Diputados una iniciativa para 
estabiecer el divorcio; fue vigorosamenie combatida, suscité una violenta oposicién en todo la Cémara y 
produjo indecible alarma en la sociedad y en la opinién publica, a tal grado, que el General Porfirio Diaz, 
Presidente entonces de la Republica, ordenéd se retirara la iniciative y el matrimonio quedé incélume, como 
lo habfa sido hasta entonces.” Un cancer del hogar Mexicano—El divorcio (1924) 2 Revista JuRIDICA DE 
La Escuera LiprE DE DERECHO, 393, 399-400. Illustrative of the attitude even before 1894 is that, in 
1883, Augustin Verdugo delivered a lecture to the Escuela Especial de Jurisprudencia, and asked his 
hearers never to allow the laws of Mexico to permit divorce. The termination of this lecture was greeted 
with “prolonged and thunderous applause.” Discurso del Seiior D. Agustin Verdugo sobre el divorcio 
pronunciado en la Escuela especial de jurisprudencia, Mexico, 1883. 

* Decree of Dec. 14, 1874, Art. 23, par. 9. 12 Dusian y Lozano, Lecistaci6n MExIcANa, p. 683. 

*The amendment referred to is the one of Dec. 25, 1873. 12 Dusian y Loza> 9, op. cit. supra note 3, 
at p. 502. 

IN The Civil Code of 1884 of the Federal District and of the Territories in effect at the time of the 
revolution covered divorce in articles 226-256. The Federal District in Mexico corresponds to the District 
of Columbia in the United States and, as in the case of the District of Columbia, the Federal Congress 
legislates on its behalf as well as on behalf of the territories, namely Lower California and Quintana Roo. 
For this or other reasons the Jaws of the Federal District and of the Territorie. exert a great influence in 
Mexico, so much so that many of them are adopted in toto by the states and reénacted as their own legis- 
lation. The provisions as to divorce, which as we shall see form an exception today, formed no exception 
in the prerevolutionary period so that for all intents and purposes the above cited articles may be 
considered the then law of Mexico. 
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were introduced, to create overnight a system of law but merely necessary to adapt to 
the needs of divorce @ vinculo the legislation evolved in contemplation of divorce 
@ mensa et thoro. ; 

The path to these new reforms was broken by a decree of December 29, 1914, 
enacted by Carranza, then First Chief of the Constitutionalist Armies, that modified 
the legislation of 1874 insofar as it prohibited the dissolution of marriage, provided 
that absolute divorce could be granted for valid cause or on the mutual consent of 
the parties (if the marriage had had three years duration), and authorized the 
governors of the states to modify the laws of their respective entities accordingly.® 
Among the reasons for the promulgation of this edict, Carranza listed the tendency 
of the poorer classes to enter into illegitimate unions and to avoid marriages for fear 
of irreparable consequences, a situation that was apparently to be ameliorated by the 
introduction of absolute divorce. Exactly a month later, on January 29, 1915, Car- 
ranza followed his own precepts by reforming the Civil Code of the Federal District 
and of the Territories (Lower California and Quintana Roo) in accordance with the 
decree of December 29, 1914.7 Within a space of a little over two years this decree 
was absorbed and succeeded by the “Law of Domestic Relations” among whose most 
important provisions were those pertaining to divorce.* In contemplation of sub- 
sequent trends in the divorce policies of some of the Mexican states it is of interest 
that it was expressly set forth among the “whereases” preceding the text of the law 
that, in order to prevent foreigners and residents of the Mexican states from taking 
advantage of this legislation, it was incumbent upon the parties seeking divorces to 
have resided one year within the territorial jurisdiction of the competent court.® 
This law remained in effect in the Federal District and the Territories until the 
promulgation of a new civil code, on October 1, 1932, whose Title V, Chapter ro, 
constitutes the present substantive law of divorce applicable in these localities, 
While the legislation has assumed a new garb, it suffered few material changes in its 
transmutation, the pertinent provisions of the code being primarily reénactments of 
the corresponding sections of the “Law of Domestic Relations.”?® 

Following the initiative of the federal authorities legislating on behalf of the Fed- 

© Copiricacton DE LOS DECRETOS DEL C, VenusTIANO Carranza, Mexico, D. F. 1915, p. 147. 

*Id. p. 168. In 1916 Carranza realized that the persons who had obtained a legal separation under the 
old law were in an anomalous situation. Hence he provided that all those who had obtained a legal 
separation under the old law would thereafter be considered ipso facto as having been granted an 
absolute divorce. See 3 Ex Consriructonatista, 3rd epoch, No. 174, May 31, 1916. 


*Enacted by Carranza on April 0, 1917. It is most readily available as a separate pamphlet. The 
divorce articles are 75-106. For a discussion of this law, see Gaither, The Marriage and Divorce Laws 
of Mexico (1923) 57 Am. L. Rev. 404. 

* Article 106 was the article dealing with this jurisdictional requirement. For comment as to methods 
of proving one year’s domicil, see Carlos C. Echeverria, Proposicién del Presidente del Tribunal Superior 
del Distrito Federal, para uniformar la Jurisprudencia sobre la aplicacién del articulo 106 de la ley de 
Relaciones Familiares (Dec. 1927-Jan. 1928) 5 Revista pe Crenctas Sociares, p. 657. / 

% The sources of the articles of the new civil code are listed by Ignacio Garcfa Téllez in Mortvos, 
Corazoracién y Concorpancias DEL Nuevo Copico Civi Mexicano .(1932). They may also be found 
in the edition of this code by Francisco J. Santamaria, 
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eral District and of the Territories the states had, in the meantime, been reforming 
their own laws. In some of them the laws enacted in the revolutionary period are 
still in effect although in most divorce is controlled by legislation of more recent 
date. If the experience of the past is any criterion it is likely that many of the states 
will adopt as their own the provisions of the above mentioned civil code, including 
the chapter on divorce. Of course this prophecy does not apply to those that have em- 
barked on the policy of permitting quick, easy and cheap divorces. The pioneer in 
this field was Yucatan for as early as 1918 it had adopted iconoclastic legislation 
designed to expedite divorce.1* Among the novel and unusual features of this legis- 
lation was a provision that divorce could be obtained without the necessity of alleg- 
ing or proving any grounds in justification of the decree. While it is not certain 
that the initial radical steps were taken for the avowed purpose of attracting for- 
eigners in search of easy divorces, such was their ultimate effect. Other states noting 
the revenue-producing potentialities of this policy eventually followed suit. Cam- 
peche, bordering on Yucatan, Morelos, situated in the central part of Mexico, and 
Sonora, contiguous to the American frontier, were the first to imitate Yucatan. In 
most recent years Chihuahua and Tamaulipas, lying immediately south of the Rio 
Grande, have followed in the footsteps of their sister states. 

In view of the extreme liberality of these laws, they have acted, as it was intended 
that they should act, as a magnet for thousands of Americans anxious to dissolve 
their marital ties. Among the more prominent residents of the United States who 
have taken advantage thereof a writer in Scribners lists Homer S. Cummings, Alda, 
Frank Woodward, Bruce Reynolds, William Slavens McNutt, Dolores del Rio and 
William McFee.'? To facilitate their mission even further the travel agencies and 
the hotels have collaborated with the lawyers so as to make the divorce quest of these 
modern pilgrims as enjoyable as possible. To that end divorce tours, resembling 
“Cook’s Tours,” with all arrangements completed beforehand, have been offered to 
the unhappily wedded.’® The total has been further swelled by those who have 
availed themselves of the simple method of the mail order divorce. The exact num- 
ber of American marriages from whose bonds surcease has been sought in Mexico is 
difficult to estimate with any accuracy but the probabilities are that this number 
would exceed ten thousand.’* It is even more difficult to determine how many of 


™ The earlier divorce laws of Yucatan are discussed by John T. Vance, Jr. in The Divorce Laws of 
Yucatan (1925) 13 Geo. L. J., 227, 232. See also Cartwright, Yucatan Divorces (1932) 18 A. B. A. J. 
307, and HaBerman, THE Divorce Laws oF Mexico, (1930) 16-17. 

% Mason, Mexico's Cash-and-Carry Divorce for Americans (Oct. 1930) 88 ScriBNERs, 360. 

° Ibid. 

Writing in 1929 Lindell T. Batcs stated that “Probably well over two thousand divorces have been 
pronounced between our citizens in the southern Republic since the War.” The Divorce of Americans in 
Mexico (1929) 15 A. B. A J. 709. This figure was apparently accepted as sufficiently accurate by ‘Alfred 
Cahen in his Sratisticat ANALysis OF AMERICAN Divorce (1932), because he cites Bates with approval 
on page 65. In an article in Today, entitled “Divorce by Mail—Ease and Cheapness of Mexican Decrees 
Attract Thousands,” William Atherton Du Puy states: “The figures for divorces granted there, according 
to the Chamber of Commerce, show 5,260 in 1931, 3,985 in 1932, 2,437 in 1933.” (June 9, 1934) 2 
Topay 8. Another indication of the large number of divorces granted is the statement that a judge in 
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these purported divorces received by Americans are actually valid under the laws of 
Mexico, how many, even though issued by a regularly constituted court, would not 
be recognized even in that country, and how many are totally spurious. 

Under the latter category fall a group of “divorces” represented by fictitious 
papers foisted on Americans by a ring operating in Morelos. According to the New 
York Times “These fake documents were obtained by procuring certified statements 
of the validity of genuine divorces and then attaching these statements to the decrees 
filled in by the lawyers themselves.”*® Needless to say these documents did not 
change by one particle the matrimonial status of the persons defrauded. 

The problem as to when a divorce issued by a regularly constituted court is de- 
fective from the standpoint of Mexican jurisprudence is primarily a problem of con- 
stitutional law as it has been interpreted and expounded by the Supreme Court of 
Mexico in the decisions that it has rendered. It is true that one decision does not 
result in a binding precedent determinative of the law, for in order that this result 
be achieved it is necessary that the Supreme Court hand down five decisions on the 
same point. Because of the comparative novelty of the radical divorce legislation, 
five decisions on one point, are, on most questions unavailable.*® But as the pro- 
nouncements of this tribunal, even though they have not reached the status of bind- 
ing precedent, are entitled to great respect, possibly as great as the obiter dicta of our 
own Supreme Court, they may be treated as the most authoritative exposition avail- 
able of the true meaning of the constitution of the United Mexican States. 

Above the laws of the states, the Supreme Court of Mexico has announced in 
unequivocal terms, stands the constitution of the Union." Thus it has been held 
that the Yucatan divorces, granted in the absence of mutual consent and without 
valid cause, infringe the guarantees of the due process clause of that constitution.?® 


Ciudad Juarez, Chihuahua, granted 2,800 divorces to Americans in nineteen months. See New York 
Times, April 29, 1934, p. 9, col. 2. Even allowing for exaggeration the above figures point to a very 
considerable number of divorces involving Americans. 

™ New York Times, March 21, 1934, p. 13, col. 2. See also id., March 5, 1934, Pp. 34, Col. 4. 

* The editors of the Semanario Judicial de la Federacién, sa Epoca (the publication in which the 
decisions of the Supreme Court are reported) periodically compile an index of points on which precedent 
has been established. The latest index available, published in Vol: 33, pp. 3483 et seq. (1933) covers 
cases from June 1, 1917 to December 15, 1931. . There is nothing under the word divorce. 

*” A Mexicah attorney, Belisario Becerra, in an article entitled “Divorcios, Legislacién de los Estados,” 
(Sept. 1934) 11 Los TrisuNALeEs, 427, writes: “En materia de leyes de divorcio, han sido fecundos los 
legisladores de los Estados y enérgica la actitud de la Supreme Corte, imponiendo sobre las leyes de los 
Estados, que han pretendido pasar sobre los mandatos del art. 14 de la Constitucidn, el respeto que las 
garantias consignadas en dicho precepto se establecen, . . .” 

Laura Rendén de Matence, 18 Semanario Judicial de la Federacién, sa Epoca (cited hereinafter as 
S. J. 5. E.) 63 (1927); Carmen Victoria Gémez Gonzélez, 26 S. J. 5. E. 2399 (1930); Rafael A. Duarte 
Moreno, 27 S. J. 5. E. 1368 (1930-1931); Antonio Medina, 32 S. J. 5. E. 1556 (1933). Campeche had 
the same provision in its law and it also has apparently run afoul of the Supreme Court. The text of this 
decision is. not available in the Semanario Judicial—which runs over a year behind time—but a report 
of the case in the New York Times indicates the scope of the decision. This report states: “The Su 
Court has rendered a decision which is regarded as a blow to the divorce industry of several Mexican 
states. On the grounds that the court granting the decree, in the State of Campeche, had not heard both 
parties to the suit, the Supreme Court has annulled a divorce granted in 1937 to General Federico R. 
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Even more drastic has been the action of the Supreme Court in holding unconstitu- 
tional the divorce law of Morelos of August 15, 1927 for the icason that it was 
expedited by the Provisional Governor without having been submitted to the legis- 
lature of that state, this official thus arrogating to himself powers that properly be- 
longed to the legislative organ.*® The situation was apparently remedied by the 
adoption of a state constitution, on November 20, 1930, ratifying the acts of the 
Provisional Governor but as this ratification could not be given a retroactive effect it 
did not affect purported divorces obtained prior to that time under the law of August 
15, 1927. 

Important as the above decisions are, the holdings of the Supreme Court that a 
divorce is invalid if service is not made on a non-resident in accordance with the laws 
of the latter’s domicil, are of even greater significance. In the case of Federico 
Cervantes, a decision that merits special notice, the plaintiff sued the defendant, ap- 
parently in the Federal District, for provisional maintenance (alimentos provisionales) 
whereupon the latter interposed as a defence a divorce decree he had obtained in the 
courts of Morelos.2° However as the defendant in the divorce action, who was the 
plaintiff in the suit for provisional maintenance, had not been served in conformity 
with the laws of the Federal District where she resided, the courts thereof refused to 
give full faith and credit to the divorce decree, a refusal that was thereafter sustained 
as proper by the Supreme Court. The point that the requirements as to service 
exacted by the laws of Morelos had been complied with, was considered immaterial 
because Morelos could not give its laws extraterritorial effect.2 The fundamental 
importance of this and similar decisions can easily be realized as they place a serious 
impediment in the path of the divorce secker by forcing him to serve the defendant 
according to the laws of the matrimonial domicil and not according to the easy 
requirements of the lex fori. 

There is still another series of decisions of the Supreme Court that needs careful 
scrutiny, namely the group that bears on the proper jurisdiction, or rather venue, for 
the trial of divorce actions. The concept of marriage as a res is foreign te Mexican 





Berlanga, chief of military operations in the State. The general remarried after obtaining the divorce.” 
New York Times, Dec. 1, 1933, p. 5, col. 5. 

%* Julieta Chanfreau de Bixler, 29 S. J. 5. E. 532 (1931-1932); Nicolds E. Tejada, 30 S. J. 5. E. gat 
(1932); Micaela S4nchez de Leuze, 32 S. J. 5. E. 862 (1933). 


® 33 S. J. 5. E. 977 (1933). 
™ While this decision speaks primarily of residence rather than domicil it appears from another decision 


of the Supreme Court that domicil is the correct criterion. See the case of Enriqueta Mufioz de Rodriguez, 
29 S. J. 5. E. 1266 (1931-1932). See also Maria Luisa Gémez de Varela, 31 S. J. 5. E. 1347 (1932), and 
Esther Delgado de Zérraga, 28 S. J. 5. E. 928 (1931). The headnote to the Varela case summarizes 

principle of law involved in the following language: “Si se comprueba que Ia persona demandada en 
juicio de divorcio, en el Estado de Morelos, tiene su domicilio fuera de dicha Entidad Federativa, aua 
cuando el emplazamiento haya sido hecho por medio de una publicacién en eb Diario Oficial de dicho 
Estado, debe considerarse que no ha sido debidamente emplazada-y- por tanto, que es procedente el amparo 
contra la sentencia relativa, ya que se la ha privado de defensa, por falta de emplazamiento.” A more 
recent case, apparently on the same sed was referred to in the New York Times, Sept. 5, 1934) P. 1%) 
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law so that if a court has jurisdiction over both parties to a diverce suit it has juris- 
diction to try the suit, barring local statutes such as the one in the Federal Diswict 
which require cne year’s residence prior to the commencement of suit.2?_ However 
the Supreme Court has held that if suit were brought in a jurisdiction other than 
that of the matrimonial domicil the defendant could institute proceedings to have 
the divorce action litigated in the courts of the domiciliary state, district, or territory. 
And, although, according to the Civil Code of the Federal District and of the Terri- 
tories of 1884 and the corresponding sections of most, if not all, of the civil codes of 
the states, the domicil of the wife followed that of the husband, the matrimonial 
domicil was not to be changed by the mere transfer of residence on the part of the 
husband.?® 

Following the adoption of the new Civil Code of 1932, married women acquired, 
according to this code, the privilege of acquiring a domicil in their own right.** 
Hence, a more recent ruling, more than likely influenced by this new reform, has 
held that in order for the matrimonial domicil to be changed it was necessary for 
both spouses to agree to such change. Failing this agreement the conjugal domicil 
remained where it was, and it is at its situs that a divorce suit should be prosecuted.?® 

It will be observed that, strictly speaking, these decisions do not deal with the 
validity or invalidity of divorce decrees under the Mexican constitution. If the de- 
fendant in such a case has been properly served and fails to take advantage of his 
or her privilege of instituting proceedings to have the divorce litigated in the forum 
of the matrimonial domicil the divorce is valid even though decreed by the courts 
of another jurisdiction. The problem that remains undetermined is as to the effect, 
under Mexican law, of a decree rendered by a Mexican court when the matrimonial 
domicil is situated abroad, and the defendant has not submitted to the jurisdiction 
of that court. In such an instance the defendant would not possess the opportunity 
of instituting the proceedings mentioned above. Lacking such opportunity it is 
obvious that he or she has suffered a very real prejudice, and it is not inconceivable 


™ See the case of Rafael Pérez Taylor, 24 S. J. 5. E. $43 (1929), where it was held that a Morelos 
court had jurisdiction even though the couple were domiciled in the Federal District, as the wife sub- 
mitted to the court's jurisdiction by entering an appeal. 

™ In the case of Luis G. Ibeni, 25 S. J. 5. E. 936 (1929-1930), the Supreme Court stated at p. $43: 
“No es, pues, el hecho de que el marido vaya a trabajar a tal o cual lugar, dejando a su mujer en el 
domicilio que tenfan, el que puede determinar, para los efectos de la ley, la existencia del nuevo domicilio; 
es el 4nimo de cambiarlo por parte de aqué!, unido al requerimiento de ésta para que siga a su marido y 
ni una ni otra cosa ha sido probada por el Sefior Iberri, que es al que le incumbla la prueba y debe 
presumirse por lo mismo, que no ha existido cambio de domicilio y que éste sigue existiendo en la ciudad 
de México, y determina la competencia de sus jueces para conocer dei juicio de divorcio de que se trata.” 

™ Article 29. In the annotated edition to this code by Francisco J. Santamaria, the annotater says of 
this amendment: “Fundamentalmente modificada la teoria del domicilio. El! art. 32 del Cédigo Civil de 
1884, que daba a la mujer casada el domicilio del marido, se suprimié, para dar a aquélla domicilio 
Propio, en virtud de haberse equiparado la capacidad jurfdica del hombre y la mujer.” 

™ Case of Dr. Loyo. Net as yet available in the Semanario Judicial. However a summary of the 
decision and extracts therefrom were printed in the newspaper EJ Nacional of Mexico City, March 19, 


1935. 
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that the Supreme Court of Mexico would take this factor into consideration and 
might hold that a divorce obtained in those circumstances is defective. 

At this point the query must be raised as to whether divorces granted in con- 
traventicn of constitutional precepts are subject to collateral, as well as to direct 
attack, on the ground that they are defective ab initio and therefore not entitled to 
full faith and credit under the Mexican constitution. For lack of authoritative pro- 
nouncements on the subject, the question, unfortunately, cannot be answered dog- 
matically. 4£ the defect lies in faulty service beyond the confines of the territorial 
jurisdiction of the forum, it would appear, from the Cervantes case, that the divorce 
is not entitled to full faith and credit. According to Anglo-Saxon theories of con- 
flicts of laws the Cervantes decision is easily explainable on the basis that it involved 
the question of jurisdicticn over the person of the defendant, a point that may always 
be raised by collateral attack. However the opinion of the Supreme Court is not 
based on this reasoning so that it is not altogether unlikely that all divorces im- 
properly decreed in the light of the Mexican constitution, might be considered as 
subject to such attack. And if these divorces are not to be given full faith and credit 
within the country of their origin it would be anomalous indeed to regard them as 
unimpeachable beyond the borders of Mexico.?® 

It is regrettable that no decision of the Supreme Court has been found dealing 
with the so-called mail order divorces. However a hint as to the attitude of re- 
sponsible officials of the Mexican Government with regard to these divorces may be 
gathered from a circular sent in 1933 by the Mexican Foreign Office to all Mexican 
consuls instructing them to disregard the solicitations of a Mexican attorney who 
wished to enlist the aid of these consuls in the procurement of divorce cases. The 
pertinent part of this circular states that “From the point of view of private inter- 
national law, divorces obtained by correspondence in accordance with the local law 
of the State of Chihuahua are legally null, for which reason propaganda by our con- 
suls in favor of these divorces would only redound in the long run to the prejudice of 
Mexico. .. .”** Whether the Foreign Office still maintains this policy and whether 
the Supreme Court would view these divorces from the same angle is, of course, 
impossible to determine. 

From the foregoing paragraphs it will be seen that there are many moot points 
as yet unadjudicated. Nevertheless it seems safe to conclude that the only divorce 
that would unquestionably be upheld as valid by the Supreme Court is one where 
both parties have actually submitted to the jurisdiction of the tribunal granting the 


* See however Gregory Mason's comments on the decision of the Supreme Court in one of the earlier 
cases involving Yucatan divorces. He says: “We should remember that the whole theory of Mexican 
jurisprudence and government is different from ours in fundamental respects. Believing in a complete 
separation of judicial and legislative functions, Mexicans view with repugnance such power as the Supreme 
Court of our United States wields. Under their theory the decision of their court in the case above men- 
tioned did not make nugatory the Yucatan law except in the particular case upon which appeal was taken 
to the court. That decision in itself did not invalidate previous or subsequent divorces granted under the 
Yucatan law whether to natives or to foreigners.” Mason, supra note 12. 
™ Circular No. III-85-114, 61 Boletin Oficial de la Secretaria de Relaciones Exteriorss, Oct. 1933, p. 102. 
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decree. Moreover, in the light of the opinion of the Foreign Office, it is not certain 
if submission by mail would be considered sufficient. 

Up to this point a discussion of the substantive and adjective features of the 
divorce laws of the various states has been avoided in order to permit the develop- 
ment of this analysis against the background of the decisions of the Supreme Court. 
Inasmuch as there are twenty-nine jurisdictions in Mexico, each with its respective 
laws, it is obviously impossible to dissect ail of these laws within the scope of this 
article, even though many of them are similar and, in some cases, identical. Instead - 
the laws of the Federal District and of the Territories,?® whose provisions are likely 
to be imitated widely, and the laws of the State of Chihuahua,”® a state that is one 
of the newest havens for American divorce migrants, will be chosen as representative 
of the conservative and radical legislations respectively.®° 

According to the Civil Code of the Federal District and of the Territories divorce 
may be obtained on seventeen grounds. These grounds are (1) the adultery of either 
spouse; (2) the fact that the wife gives birth to a child conceived before marriage 
and declared to be illegitimate; (3) the proposal of the husband to prostitute the 
wife; (4) the incitement to crime of one spouse by the other; (5) the corruption of 
the children, including step-children; (6) incurable impotency, syphilis, tuberculosis, 
or other chronic and incurable disease, that, in addition, is contagious and hereditary; 
(7) incurable insanity provided it has lasted two years; (8) unjustified absence from 
the home for more than six months; (9) absence from the home for more than one 
year if the original departure was motivated by a cause justifying divorce; (10) dis- 
appearance or presumption of death legally declared**; (11) cruelty, threats, or 
serious insults; (12) non-support, if the remedies provided by law are unavailing; 
(13) the making of a slanderous accusation to the effect that’ the spouse slandered 
is guilty of a crime punishable by at least two years’ imprisonment; (14) the com- 
mission of an infamous, as contrasted with a political, crime, punishable by two 
years’ imprisonment; (15) inveterate gambling, drunkenness or drug addiction, when 

* Articles 266-291 of the Civil Code and Articles 156, 674-682 of the Code of Civil Procedure. For 
an English summary of this legislation, see 2 Mantinpae-Husszi1, Law Dmecrory, 1935, Law Digests, 

® See note 33, infra. * . 

"It is of course axiomatic that non-Mexicans. secking divorces in Mexico must conduct their suit in 
accordance with the adjective law of the jurisdiction in which they sue. However, a Mexican court went 
further and held that foreigners could not obtain a divorce unless they could establish that they would be 
entitled to a divorce pursuant to the laws of the country of their nationality. A critic of this decision 
terms it erroneous, and, in the light of the common practice of the Mexican courts of applying Mexican 
law to foreign divorce litigants, this criticism scems justified. See Trinidad Garcia, E! divorcio de ex 
tranjeros en México (Jan.-March, 1932) 3 Revisra General Dz DERECHO ¥ JuRisPRUDENCIA, 164. The text 
of the decision criticized precedes the comment. 

Articles 648 et seq. of the Civil Code of 1932 contain elaborate provisions for the safeguarding of . 
the interests of a person who has disappeared, including the naming of a representative for the absentee. 


Two years after such nomination a formal- declaration of absence is made. ‘The declaration of the pre- 
sumption of death to which this paragraph refers occurs two years after a person has disappeared in @ 
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the ruin of the family is threatened or when these vices constitute a continual cause 
of marital discord; (16) the commission of an act by one spouse against the person 
or property of the other, which, if it were committed by a third party would be 
punishable by at least one year’s imprisonment; (17) mutual consent, provided that 
a year has passed since the celebration of the marriage. 

It needs no extended comment to show that the grounds enumerated are many 
and varied.*?* However the divorce can only be asked for within six months after 
the grounds forming the basis of the suit come to the attention of the plaintiff and 
divorce may not be had if there has been tacit or express condonation. Presumably 
these limitations would not apply to a continuing ground such as insanity, although 
the code is silent on this point. 

The procedural requirements differ according to circumstances. When both 
spouses mutually consent to the termination of the marriage, are of age, have no 
children and are of accord as to the liquidation of the community property, they 
may present themselves before the clerk of the civil register of their domicil ‘and 
manifest their intention of procuring a divorce. In fifteen days they return and if 
they still desire to dissolve their marriage the clerk will declare them divorced.*? 

In the event that the parties are not eligible to follow this simple procedure but 
nevertheless mutually consent to the divorce they must resort to the courts, present- 
ing an agreement embodying provisions with regard to maintenance during the 
proceedings, the care and custody of the children both before and after the divorce, 
and the administration of the community property pending the termination of the 
marital status and the liquidation of this property thereafter. After the petition is 
entered the judge calls the parties to two conferences, about fifteen days apart, 
during whose course he attempts to effect a reconciliation, but if his efforts are fruit- 
less he will grant the divorce. At the same time the court hears a representative of 


the state who passes on the adequacy of the agreement presented by the parties, par- 


ticularly with the view of determining whether the interests of the children are 
properly safeguarded, for it is necessary that the rights of the latter be protected 
before the divorce can be decreed. Divorce by mail is out of the question as the 
parties must appear personally at the conferences, | 

If divorce is not by mutual consent it is naturally incumbent on the plaintiff to 
allege and prove his suit. During the course of the proceedings the judge dictates 
provisional measures for the protection of the children, with regard to maintenance 
and so forth. The decree, when it is rendered, determines the custody of the children 
according to the rules laid down in the code. After the marriage is at an end the 
innocent wife is entitled to alimony so long as she live honestly and does not remarry. 


™* Cf. the grounds for divorce in Nevada, enumerated in Ingram and Ballard, The Business of Migra- 
tory Divorce in Nevada, supra, at p. 304,0.4. 

® A discussion of mutual consent divorces and this procedure from the more conservative Mexican view- 
point may be found in Guittermo Humberto Vinamontes y Prasencia, Det Divoacio (Mexico, Jan. 
3933), 41 et seq. This procedure is an innovation brought with the new civil code. 
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The innocent husband is, however, entitled to alimony only if he is indigent and is 
incapable of supporting himself. An interesting provision is that the guilty party is 
responsible in damages to the innocent party for the losses and prejudices suffered 
as the result of the divorce. 

While the procurement of a divorce under these articles of the code is not difficult, 
there does not seem to have been any effort made to cater deliberately to the foreign 
divorce trade, even though Americans have taken advantage thereof, especially in 
Lower California. Rather the law expresses the new ideas of resurgent Mexico, among 
them that the preservation of an unhappy marriage is of benefit neither to society 
nor to the individuals concerned. The same cannot be said of the laws of Chihua- 
hua, a state that became a divorce center with the passage of the law of January 15, 
1932, said to have been sponsored by Governor Roberto Fierro, who, prior to his 
assumption of the gubernatorial office, had gained prominence by making a non-stop 
flight from Washington to Mexico City.5* For one reason or another this enactment 
did not long survive but was replaced by the law of August 1, 1933.°* 

The grounds for divorce enumerated in this latter law parallel in most instances 
the ones specified in the Civil Code of the Federal District and of the Territories. 
However, even a cursory examination will reveal that in the Chihuahua statute they 
appear in a far more liberal form. As a typical example abandonment of the home 
for three, instead of six, months is sufficient to justify divorce. Moreover, incom- 
patibility of character is made an additional basis for the dissolution of the marriage, 
an addition that is of primary importance as it is upon this ground that most of the 
purported divorces of Americans are obtained.*® 

According to the Chihuahua law the court of the situs of the residence of the 
plaintiff has jurisdiction to try the case, this jurisdictional fact being established by 
proof of registration in the municipal register of the locality wherein the plaintiff 
alleges he has his abode. Inasmuch as this registration apparently can be made on 
the day of arrival it is obvious that no insuperable bar is presented to the migratory 
divorce seeker. Moreover, purported jurisdiction is acquired by the express or tacit 
consent of the parties, the statute going so far as to say that there is tacit submission 
when a defendant who has been properly served does not raise the issue of juris- 
diction. . 

In enacting the requirements as to service of process the drafters of the statute 
were obviously confronted with the Cervantes decision. Accordingly they stipulated 
that if the defendant reside abroad service should be made in conformity with the 
laws of his or her country. Whether any summons to appear in a Mexican court 


"New York Times, Dec. 1, 1933, p- 5, col. 5. For an English translation of this law with some 
prefatory comments, see Sa.vapon Franco Unias, FUNDAMENTALS OF THE Mexican Divorce Laws—New 
Divorce Law or THE Stare or Cminuanua, n. d. 

“Available in pamphlet form, Ley DEL DIVORCIO—EN VIGOR DESDE EL DIA 1 DE AGOSTA DE 1933, 
Chihuahua, Imprenta de la Escuela de Artes y Oficios, n. d. 

“William Atherton Du Puy, supra note 14, states “This is ground for divorce in 90 per cent of the 
cases. It is a rather hard ground to refute. Its mere assertion is quite enough before a sympathetic court.” 
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could ever be served in any of the states of the United States in conformity with their 
respective laws, is a question that the Chihuahua lawyers overlooked, intentionally 
or otherwise. In case the residence of the defendant is unknown, service may be 
had by publication, but if it develops during the proceedings that the plaintiff was 
not ignorant thereof, the trial will be declared a void trial.?® 

If an answer is filed or if the term for answering has elapsed without the de- 
fendant having interposed a defence, an action, or rather inaction, that is considered 
equivalent to a denial, the court opens the case for the submission of proof for a 
period not exceeding ten days. On the termination of this period hearings are held 
within the next twenty-four hours. Within another twenty-four hours of their con- 
clusion the decision must be rendered. All told, the elapsed time, from the beginning 
to the end of the suit, including time for service, together with the interval allowed 
for the defendant to answer (this may be as low as three days), will probably be in 
the neighborhood of three weeks. In the case of divorce by mutual consent, there is, 
of course, no necessity for service or hearings. Hence, according to the Chihuahua 
law the divorce may be granted immediately. 

The courts of Chihuahua have, pursuant to the statute, the power to grant 
alimony on the petition of the plaintiff. Actually, at least insofar as foreigners are 
concerned, this power is seldom if ever exercised. With regard to the custody of 
children of foreign divorce seekers the problem is sidestepped through the medium 
of declaring that the situation of children resident abroad shall remain unaltered. 
Neither do the courts attempt to rule on the property rights of the parties. 

While divorce by mail is not permitted in specific language the provisions per- 
mitting appearance by attorney achieve this end. It has been estimated that the price 
of such a divorce ranges between one hundred to two hundred dollars.” 

Juxtaposing the provisions of the law of Chihuahua against the opinions of the 
Supreme Court of Mexico, it will be seen that these provisions are in apparent con- 
formity with the standards established by that court. However, it is possible that 
this conformity is more apparent than real. Let us suppose the case of a husband, 
resident in New York, who, not being able to obtain a divorce according to the laws 
of that state, procures a divorce on the basis of incompatibility of character, in Chi- 
huahua. So far the case is typical, but let us further suppose that the wife, instead of 
doing nothing or secking her remedies in the courts of New York, decides to cuntest 
the case in Mexico. If she so decides there are at least three arguments she might 
adduce against the validity of the decree. To begin with she could argue that in- 
compatibility of character, as the term is construed in that state, is so vague as to be 
tantamount to no ground at all, and, hence, the Supreme Court’s reasoning in holding 








SE 
ge 


EEE 
SR 


defective Yucatan divorces obtained without cause is applicable. Secondly she could . 


* It is of interest to note in this connection that the choice of service of process is apparently left by 


some attorneys, specializing in Chihuahua divorces for Americans, to the option of the plaintiff. Se | 


Bergeson, The Divorce Mill Advertises, infra, at p. 000, n. 000. 
*" See Du Puy, supra note 14. And sce Bergeson, Fhe Divorce Mill Advertises, infra, at p. 000. 
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argue that even if service were made according to the method prescribed in the Civil 
Practice Act for the service of a summons in a divorce action, service was not made 
in accordance with the laws of New York as its provisions as to service apply only 
if the divorce suit is to be litigated in the New York Supreme Court. Thus in the 
contemplation of the laws of New York there has not been any service and under 
the Cervantes case Chihuahua laws would be inapplicable beyond her borders. 
Finally she could argue that suit should have been brought at the place of the matri- 
monial domicil. Not having the recourse open to residents of Mexico of instituting 
proceedings to have the proper court take cognizance of the suit, her rights have been 
materially prejudiced in contravention of the Mexican constitution. It is, naturally, 
not known how the Supreme Court would receive these arguments and it is possible 
that it would consider them all specious and without merit. But until the court so 
decides they should offer food for thought to the prospective divorce seeker. 

To prophesy the future trend of Mexican divorces would require the powers of 
divination of a Delphic oracle. If the courts of the United States recognize some of 
the decrees, if the depression continues, making the comparatively cheap Mexican 
divorce particularly attractive, and if the Supreme Court of Mexico does not render 
any more decisions unfavorable to the radical divorce laws, the Mexican divorce 
business may flourish. On the other hand one or more factors may contribute to its 
possible decrease. Thus the standing of Mexican divorce decrees would certainly 
not be helped by adverse rulings either from the Supreme Court of Mexico or from 
the courts of the American states. The competition of Cuba may make itself felt. 
The action of the Association of the Bar of the City of New York in combatting ad- 
vertising of divorce lawyers may have effect, at least in New York. Finally it should 
be mentioned that a bill has been introduced in Congress to bar Mexican divorces 
from the mails. If it should pass, it would have a deterrent influence on that type 
of divorce at least. 
Probably the next few years will tell. 








THE DIVORCE OF AMERICANS IN FRANCE 


Linpe.t T. Bates* 


The first French law authorizing divorce @ vinculo matrimonii by judgment was 
enacted in 1792, the very day of the fall of the Bourbon Monarchy. Prior thereto, 
separation @ mensa et thoro alone was countenanced by the strongly clerical King- 
dom. The rush to divorce under the new liberty was such that in the Year VI of the 
Republic the number of divorces exceeded that of marriages. The Code Napoléon 
of 1803 established divorce for cause and even by mutual consent; though Napoleon’s 
own divorce from Josephine is the only known instance of the use of a. consent 
method under the Code. Divorce was abolished in 1816 at the reéstablishment of 
the Kingdom, and separation only could be had in France from that time until the 
Third Republic. The articles of the Civil Code for divorce based upon cause were 
reénacted by Law of July 27, 1884, the articles for divorce by mutual consent remain- 
ing abolished. With some amendments, this is the law that now governs the insti- 
tution. 

Today, divorce.is again frequent in France; separations are but a quarter as 
numerous. In 1885, 4,277 divorces were recorded; in 1913 the figure had risen to 
15,372; in 1921, to 21,033. Now the figure exceeds 30,000. The ratio of divorce to 
population was 70 per hundred thousand in 1922; in America it was then 135. 
About 85 per cent of the divorce petitions are granted. The wife is plaintiff in 65 
per cent of the divorce suits. In go per cent of the actions the cause alleged is “gross 
insults.” Foreigners of many nationalities resort to France for their divorces; Amer- 
icans, however, lead the list. No official figures exist of divorce in France by 
nationalities. From personal observation the writer can give an estimate of reasonable 
accuracy so far as Americans are concerned. 

Between 1919 and 1927 the number of American couples divorced in France rose 
from a very few to several hundred a year. In 1922, one hundred a year was passed; 
in 1926 the three hundred mark was reached. A reaction set in during 1927; 
probably less than two hundred judgments involving United States citizens even- 
tuated that year. In 1928 and 1929 the figure dropped below one hundred. The 
rate continued to fall between 1930 and 1934; the number in the last year is believed 
not to exceed twenty-five. Even the latter number is far in excess of the usual ratio, 


® Doctor of Laws, University of Paris, Madrid, and New York. Member of the United States, British 
and Spanish Bars. Author of The Divorce and Separation-of Aliens in France, Columbia University Press, 
1929; The Divorce of Americans in Mexico (1929) 15 A. B. A. J. 709; Common Law Express Trusts in 
French Law (1930) 40 Yarz L. J. 34. 
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either in France or America, and indicates extensive migration for divorce. How 
does one explain the phenomenon of American divorce in France, its rise and fall? 

To answer this question, the legal background of French divorce must be briefly 
explained. The grounds-for divorce under the Civil Code are numerous, broad and 
liberally applied. Articles 229-232 of the Code permit judgment of divorce for 
adultery, violence, cruelty, gross insults, or penal condemnation to a corporal and 
degrading punishment. Atticle 310 allows the conversion of separation into divorce 
at the prayer of either party and as of right after three years from the judgment of 
separation. It is considered in France that society has an interest in seeing that mar- 
riages that occasion scandal shall be dissolved, equal to its interest in. seeing that 
marriages which do not occasion scandal shall be preserved. An award of divorce 
is largely a matter of judicial discretion, and the courts have a wide latitude in” 
appraising and weighing the facts and deciding whether or not the particular 
marriage ought to be ended. ° 

According to French private international law, or conflict of laws, the grounds 
for divorce in the case of aliens are not those of lex fori alone, but of lex fori and lex 
nationalis combined. Hence Americans to obtain a divorce in the Republic must 
show a cause of action both in French and American law. In the Knibloe case, a 
wife, formerly American but restored to French nationality by decree, was not allowed 
to divorce her American husband domiciled in New York for habitual drunkenness, 
as this offense was found not to be a ground in New York.’ In Viscount M’s case, 
non-support in California law was deemed to be equivalent to gross insults in 
French.2_ The Valentino case applied Indiana law, finding that desertion was a gross 
insult and that Indiana law allowed divorce for this offense.® When the American 
grounds are more severe than the French, the difficulty is usually turned by proof 
that by American conflict of laws grounds are governed by Jex fori alone, and France 
accepts the renvoi.* The proof of American law is made by Certificat de Coutume, 

_ a certificate of custom in the nature of expert evidence, signed by an American 
lawyer registered at the United States Consulate in France. 

French courts take. divorce jurisdiction over American couples if the facts fall 
within the exceptions to the rule of non-jurisdiction over aliens in matters of status. 
The rule and the exceptions are matters of custom or jurisprudence, not statute. 
The exceptions are now so numerous that the rule has almost disappeared and is 
resurrected when for some reason the judges do not feel inclined to take cognizance 
of the case. In the Chance case, it was decided that the French courts had jurisdiction 
to divorce Americans married in Illinois and domiciled in Paris because Illinois law 
refers to the law of the domicil for divorce jurisdiction.’ Now, matrimonial domicil 

* Havre, Nov. 17, 1923, Journal Clunet, 1924, p. 1000. The reference is to the Journal du Droit Inter- 
national Privé, formerly published by E. Clunet. 

* Seine, April 6, 1922, Journal Clunet, 1922, p. 674. 

* Seine, Jan. 18, 1926, Journal Clunet, 1926, p. 663. 

i f en the reference by the American conflict of laws to the French substantive law of divorce as the 


lex fori. 
* Seine, Oct. 16, 1912, Journal Clunet, 1913, p. 566. 
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in France without any renvoi is recognized as an exception to the rule of non- 
jurisdiction. According to the Sickles case, mere matrimonial residence of the 
spouses in France is not sufficient, when the matrimonial domicil is New York.® 
Neither domicil nor residence of one of the couple in France will suffice for jurisdic- 
tion. Thus, the action of former Secretary of State Colby was dismissed because he 
had come alone to France in 1928 to establish divorce residence, the wife remaining 
in America. Nevertheless, matrimonial residence in France coupled with some addi- 
tional reason will lead the court to retain a case. The Gould case decided that the 
courts of France have jurisdiction over Americans resident in France but domiciled 
in New York when the adultery complained of took place in the Republic.’ The 
anonymous case, “S-S,” is also in point. It was held therein that Americans married 
and permanently established in France might submit their marital differences to 
the French tribunal, particularly as the offenses took place in France.® Jurisdiction 
is more a matter of discretion than of law, in so far as aliens are concerned. The 
local courts will accept jurisdiction when there would be some hardship if they did 
not do so. In the Affaire Crane, an American wife was allowed to set up a bona 
fide separate domicil in France under circumstances in which American law would 
recognize her right thereto, and then to sue her American husband, who had re- 
mained in the United States, upon proof that ‘she could not sue him in America 
without renouncing her French domicil and residing a period of time in her own 
country before action.® 

In 1927 the jurisdictional practice was modified in two particulars, although the 
law has remained unaltered. To bring a divorce action it has always been necessary 
for the intenc:d plaintiff to summon the intended defendant to a preliminary con- 
ciliation hearing before the President of a Term or Chamber of the Civil Tribunal 
of First Instance. The order of said Judge is required to authorize the summons in 
the action itself, after the attempt at conciliation has failed. In Paris, all divorce 
conciliation hearings are now assigned to the 4th Chamber of the Tribunal of the 
Seine and can no longer be brought in any Chamber. Furthermore, the President 
of that Chamber has been advised by the Minister of Justice to apply a six months’ 
residence test to the parties before granting leave to sue. Also, the District Attorneys, 
acting as do the King’s Proctors in England, have been instructed to oppose the 
grant of divorce to aliens unless these have lived continuously in France for the last 
six months. The official circular is confidential; consequently its terms are not pre- 
cisely known. So it is that today, while the French rules on jurisdiction do not con- 
tain as prerequisite a period of domicil or residence of the parties in France, unless 
both aliens have lived continuously in the Republic for six months jurisdiction is 
very likely to be refused. From 1927 to 1930 the President scrutinized rather care- 
fully the evidence on domicil and required aliens to produce a copy of a long-term 


* Paris, June 12, 1907, Journal Clunet, 1908, p. 148. 

* Cassation, Dec. 8, 1920, Journal Clunet, 1922, p. 518. 
* Seine, March 4, 1895, Journal Clunet, 1896, p. 602. 
* Seine, May 14, 1926 (unreported). 
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lease taken out several months before action brought, an invoice showing the im- 
portation of household goods into France from their own country, and a French 
income tax receipt. The evidence now required is less drastic, but the time has 
passed when the question of domicil was not investigated practically at all, and an 
allegation of domicil not traversed was taken as sufficient for jurisdictional purposes. 
The instructions to the District Attorneys have not been rigidly> observed, these 
officials being too busy ‘to do much investigation into the truth of the evidence 
supplied the court. , 

When only one of the parties is American, the other French, certain statutory 
provisions apply on the matter of jurisdiction. By Article 14 of the Civil Code, a 
French citizen can always sue an alien in France on a cause of action sounding in 
contract. Marriage is a contract and a divorce suit is in the French view rather a 
contract action than a tort action as it is with us. By Article 15 an alien can sue a 
Frenchman in France on a contract made outside of France; ¢ fortiori, he may do 
so on a contract made in France. Consequently, the French courts will always take 
jurisdiction when one of the spouses is French, regardless of where the marriage 
took place or the matrimonial domicil is located or the offenses occurred. 

It not infrequently happens that Americans litigating for divorce in France have 
already engaged in the same pastime in America. Divorces rendered in the United 
States are rarely recognized in France. A California divorce successfully ran the 
French legal gauntlet, but five American divorces have wholly failed of recognition, 
namely, divorces of Florida, Illinois, Utah, Nevada, and Louisiana, and one New 
York divorce was considered in evidence without acceptance or rejection. In the 
Waddington case, the wife’s Reno divorce was considered invalid in France because 
neither party resided in Nevada at the time of the decree and the French court had 
already pronounced separation of the couple.*° An American divorce was success- 
fully contested collaterally in an action in France brought to annul a Wisconsin 
marriage.** 

A French judgment of divorce produces in that country the effects expressly 
stated therein, but produces the implied legal effects of lex nationalis, i.c., American 
law, in the case of United States citizens.!7_ The French judgment’s express relief or 

award may vary from that customary in America. So in the Count Salm case, 
divorce was granted to the. American wife at the same time as separation was granted 
to the Austrian husband on his counterclaim.!* Provisional remedies will often be 
granted in harmony with ihc French, not the foreign, law. So French law, not 
American or Turkish, was applied to decide the provisional custody of the children 
in an action between an American wife and her Turkish husband.!* French judg- 
ments may be sometimes attacked collaterally in France, by third persons whose 
* Seine, April 11, 1935 (not yet reported). 
™ Seine, Jan. 8, 1891, and Paris, April 5, 1891, Journal Clunet, 1891, p. ‘239. 


™ Paris, June 15, 1904, Le Droit, Aug. 4, 1904. * Seine, April 11, 1927 (unreported). 
* Seine, Nov. 29, 1904, Journal Clunet, 1905, p. 187. 
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personal or pecuniary interests are affected thereby and who are not bound by the 
judgment. 

Looking at the subject of the divorce in France from our legal viewpoint, the 
following striking features are observed: 

(1) Jurisdiction over aliens is discretional rather than purely a question of law. 

(2) Personal service of process is of no greater efficacy .than substituted service 
and there is no constructive service by publication or personal service outside France. 

(3) Foreign law on grounds and defenses is considered with the French; this 
is also true of matters of procedure affecting the merits and rules of evidence. 

(4) Foreign statutory effects will usually be applied to French judgments between 
aliens. 

(5) French default judgments will lapse if not executed within six months, 
although already recorded. 

(6) Certain French judgments.are not irrevocable until the recourse of new trial 
has been exhausted, and such recourse is sometimes indefinitely available, é.c., until 
two months after the discovery, in the case of fraud, forgery, or newly discovered 
evidence of a decisive character. 

(7) An action for damages will lie in addition to alimony for breach of the mar- 
riage leading to divorce or separation, and such action may be brought even after 
the judgment. 

(8) An action will lie for alimony notwithstanding the contrary terms of a settle- 
ment and may be brought after the divorce. 

(9) In order to equalize the statutory effects, the losing party may sue for divorce 
or separation after a judgment against him has been pronounced in an action in 
which he failed to counterclaim. 

(10) A judgment or judgments of divorce or separation may exist ceaimnds 
for or against both parties. 

(11) Recrimination is not a defense in French law. 

(12) In the court’s discretion, all evidence (opinion, hearsay, affidavits, and state- 
ments made without cross examination) is available for what it is worth. 

(13) Agreements which maintain a de facto separation are void in France, even 
though made by aliens outside France and valid according to foreign law. 

(14) An appeal is a second trial before another court and not a reconsideration of 
the first one by another court. 

One may also mention that by French law an action to annul a marriage may be 
brought even after a divorce, because the consequences in relation to persons and 
property will be different, and an action will always lie in France to annul a French 
marriage, even between two aliens. So also, the French courts will usually take 
jurisdiction to adjust the property rights of foreigners married in France under a 
French contract, or divorced there, even though the 4 concerned may not lie 
in France. 

It is a strange thing that with all the divorces of Americans in France there 
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appears to be but one case in which the validity of such divorces has come up for 
adjudication in this country, namely, the famous Gould case.15 The French judg- 
ment was recognized as valid, a fact which did a great deal to inspire confidence 
here in French divorces, although the facts of the case are not representative of most 
of the divorces rendered there. In Hilton v. Guyot,® the United States Supreme 
Court said: “A judgment affecting the status of persons, such as a decree confirming 
or dissolving a marriage, is recognized as valid in every country, unless contrary. to 
the public policy of its own laws.” In many states, reciprocity is the test of recog- 
nition of foreign judgments. In New York State recognition of a foreign judgment 
depends upon its persuasiveness, not upon reciprocity.!* 

In the Gould case, the parties were domiciled in New York, according to the 
plaintiff husband’s will, but resided in France and the wife was found in adultery 
there. The New York Court of Appeals said: “Under the circumstances of this case, 
the policy of this state is not offended by the recognition of the judgments of the 
court of France. Even if it be assumed that we are not required because of the 
absence of domicile to give effect to their judgments, we are not prohibited from 
doing so where recognition, in conformity to the — of comity, would not 
offend our public policy.” 

The reasons for the popularity of France as a place for the divorce of Americans 
are many. A French divorce has come to be considered fashionable in some Amer- 
ican social circles, and is regarded as having a certain cachet. It is popularly deemed 
superior to a Mexican or Nevada divorce. Until 1927 French divorces could be ob- 
tained with celerity and cheapness. Sometimes only a few weeks intervened between 
the arrival of the couple and their divorce. At one time a divorce could be obtained 
for eight hundred dollars. Those days have passed. But there still remain other 
attractions, particularly the secrecy which surrounds the hearings and the liberality 
of the grounds for which relief may be obtained. The grounds for divorce in the 
Civil Code are as generous as in America’s most liberal states. Oral testimony is 
rare and when required is taken privately in chambers. Evidence is not open to 
public inspection and reporters are excluded. The decision of the court is concisely 
and discreetly stated. No co-respondents are made parties and any accomplices are 
usually referred to by initials only. Newspaper reports of the litigation are forbidden. 
Generally nothing whatever appears in the press until after judgment has been ren- 
dered, and then the mere fact of divorce is announced in the case of Americans in 
the Paris editjons of the New York Herald and Chicago Tribune. French papers 
rarely concern themselves with the matrimonial troubles of foreigners. In view of 
these advantages it is probable that France will remain indefinitely a preferred place 
for the divorce of the richer Americans, although the abnormal rate of resort to 
French courts by our citizens from 1920 to 1927 is not likely to recur. 

™% Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923). 

* 359 U.S. 133, 167 (1895). 


™ Johnson v. Compagnie Generale Transatlantique, 242 N. Y. 381,'152 N. E. 1a (1926). 
% Gould v. Gould, 235 N. Y. at 29, 138 N. E. at 494. 
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It may be of interest to explain the reasons for the rapid decline after 1927 of the 
divorce of Americans in France. In that year, the American papers in America and 
in France published a list of about three hundred American couples known to have 
been divorced in 1926 in France. The names created a sensation in both countries. 
More than half the couples had been married in New York. It was a matter of com- 
mon knowledge that many of the couples had never spent any considerable time in 
France and had returned to America. The French Ministry of Justice completed in 
June, 1928, an investigation into the matter. It found irregularities in procedure and 
petty grafting. The principal irregularities consisted in improper evidence of domicil 
submitted to the courts and non-observance of the required intervals for the per- 
formance of legal formalities. The matter was brought before the Court of Cassation, 
which has disciplinary jurisdiction over French magistrates and court employees. 
The Court imposed certain minor penalties on court officials. Three of the forty-five 
American lawyers practicing in Paris were publicly reprimanded, but no other action 
was taken against them. France does not, and never did, wish to be a divorce Mecca 
for Americans or other aliens. The “mill” was the creation of the American lawyers 
established in Paris, not of the French avocats or avoués. The former got about two- 
thirds of the fees and profits, the latter did most of the work. The American lawyers 
were necessary to give the Certificate of Custom, the French to be attorneys of record 
and to plead in court. American couples would nearly always engage an American 
lawyer to get the divorce; rarely would they go direct to a French avoué. 

After 1928 the American lawyers experienced more and more difficulty in getting 
the courts to pass their cases. The Certificates of Custom were more often chal- 
lenged on the question of their accuracy as expositions of American law; the evidence 
on domicil was more closely investigated. No longer could one apartment do as 
residence for several couples! An attempt was made to get the provincial courts 
outside Paris to take a lenient attitude, but the rural judges were afraid to touch 
these now “hot” cases. The divorce mill collapsed. American lawyers began to 
advise their clients to try Switzerland, Holland, even Latvia, but the endeavor did 
not work out very well, for Americans like to follow the crowd and not to pioneer 
in such matters. 

About this time Mexico began to go for the American divorce trade, her states 
enacted exceedingly liberal laws for divorce, and the less wealthy Americans began 
more and more to resort to Yucatan, Sonora, and Campeche. While such divorces 
have fared badly before the American courts, the number of Mexican divorces of 
Americans is still exceedingly great. Cuba passed a liberal divorce law. Nevada 
reduced her period of residence from six months to three months, then to six weeks. 
The depression drove many Americans home from France. Competition and eco- 
nomics combined to destroy the position of France as an American divorce resort for 
all but the so-called social élite. French divorce for Americans is not now an acute 
contemporary problem; it was once, and it may again become this, but probably not 


for many years to come, perhaps never. 
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A NOTE UPON MIGRATORY DIVORCE OF 
SOUTH CAROLINIANS 


H. C. Brearer* 


In the study of migratory divorce South Carolina is an excellent “case in point,” 
since she is now the only state that does not permit divorce for any cause: All of 
her 4,085 divorcees recorded by the census of 1930 are, consequently, in a broad sense, 
migratory. Many of these have left the state expressly for the purpose of being 
freed from matrimony, and others have moved into the state after having had their 
bonds severed elsewhere. 

In South Carolina’s entire hinory—whether as colony or state—there has been 
strong disapproval of the legal dissolution of the family relationship. In 1704, it is 
true, one George Frost did obtain permission of the legislative Commons to bring in 
a bill for securing a divorce, his wife to appear to defend herself, but no furthér 
record of the suit has been found. Possibly death or reconciliation ended the con- 
troversy.1 For many years after there seems to have been not even an attempt at 
divorce, and South Carolinians were so strongly opposed to the practice that in the 
case of McCarty v. McCarty, first tried in “sia Judge O'Neal felt justified in holding 
that by “a sort of common law of our own . . . the marriage contract in this state is 
regarded as indissoluble by human means.” 

During Reconstruction, however, the “carpetbaggers’ constitution,” adopted in 
1868, provided in section 5 of Article XIV that “divorces from the bonds of matri- 
mony shall not be allowed but by the judgment of a Court, as shall be prescribed by 
law.” In accordance with this provision the legislature in 1872 passed an act per- 
mitting divorce on the grounds of adultery or of wilful desertion for two years, 
caused by extreme cruelty or non-support. Only a few decrees were granted under 
this act before it was repealed in 1878 after the “Red Shirts” under General Wade 
Hampton had.obtained control of the state government.® 

Any doubt as to the legal status of divorce was ended by the constitutional con- 
vention of 1895, which placed in the fundamental law of the state a clause directing 

®AB., 1916, AM., 1917, University of South Carojina; Ph.D., 1928, University of North Carolina. 
Professor of sociology and psychology in Clemson Agricultural College since 1924. Author of Homicide 
in the United States and contributor to sociological j 

ys Watrace, Hisrory or Sourn Gane (1935), 436. 


*3 Strob. L., 6, 10 (S. C. 1847). 
*2 Snowpen, History or SourH Cuno (1920), 1038. 
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that “Divorces from the bonds of matrimony shall not be allowed in this state.” 
This prohibition was enacted only over the strong protests of the chairman of the 
convention, Governor John Gary Evans, who relinquished his chair to take the floor 
in favor of divorce for certain causes, and of Serator Benjamin R. Tillman, the lead- 
ing spirit of the convention, whose fervid appeal in behalf of aggrieved women was 
only temporarily successful in preventing the adoption of the provision.‘ 

This prohibition of divorce has been so vigorously supported by public opinion 
that the courts have generally been quite stern in demanding that divorces granted 
in other states should fulfil all legal requirements before they would receive recog- 
nition in South Carolina in accordance with the “full faith and credit” clause of 
section 1, Article IV, of the Constitution of the United States. In particular, persons 
getting married in South Carolina cannot secure a valid migratory divorce unless 
the state granting the dissolution of the bonds is the plaintiff's domicil and has legally 
obtained jurisdiction over the person of the defendant spouse.® The difficulties of 
thus obtaining jurisdiction over an unwilling defendant spouse are so great that it is 
evident that many migratory divorces cannot withstand a contest. Besides, such 
divorces often violate the principle that if a person leaves the state of his domicil 
for a divorce with no intention of remaining in his new residence longer than neces- 
sary for filing his case, he does not actually change his domicil and consequently 
does not obtain a valid dissolution of his bonds of matrimony.° These considera- 
tions are, perhaps, of small import in states. where judicial practice and the spirit of 
the people consider them mere technicalities, but in South Carolina they are rigor- 
ously insisted upon whenever they come within the purview of the courts. The 
threat of crimin.] proceedings in such cases is not an empty one.” This situation 
results in the fact that laymen quite generally believe it impossible for persons mar- 
ried in South Carolina to obtain by any procedure whatever a divorce that will be 
held valid by the courts of the state.® 

The principal value, then, of a migratory divorce to a South ‘Carolinian is that 
it provides him with a formal-looking document to reduce public disapproval. This 
desire for a “paper,” however invalid, to increase respectability is certainly one of 
the motives prompting the seeking of out-of-state dissolutions of marriage. 

Public opinion in South Carolina is not, however, always easy to satisfy. Recently 
the mayor of a small city in this state obtained a divorce in Richmond County, Geor- 


gia, while still carrying on the duties of his office. But, shortly after the facts were . 


known, irate citizens compelled his resignation as mayor. This case is of especial 
interest because of the fact that the mayor did not apply for a divorce in North 


* Ibid.; 3 Wartace, op. cit. supra note 1, at 374. 

"Cf. McCreery v. Davis, 44 S. C. 195, 22 S. E. 178 (3895). 

*Sce RESTATEMENT, ConFiicr oF Laws (1934) $$28, 221. 

toes. Westmoreland, 76 S. C. 145, 56 S. E. 673 (1905); State v. Duncan, 110 S. C. 253, 96 S. E. 
294 (1918). 

*For a full discussion of the legal status of these migratory divorces, see Frierson, Divorce in South 
Carolina (1930) 9 N. C. L. Rev., 265, 269 ef seq. 
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Carolina, where he is employed a part of each year and where he might have estab- 
lished domicil with less taint of illegality. Instead, he filed his case in Georgia, where 
a deposition of residence is normally accepted without demand for supporting 
evidence.® 

Yet in spite of adverse court decisions and a critical public the number of divorced 
persons living in South Carolina has markedly increased in recent years, as the 
following table, prepartd from census data, will demonstrate: 


Population of the Number of divorced Ratio of the divorcees 

the state 15 years persons living in to population of 15 
Year and over the state ; or more years 
Se eee 768,039 1,079 1:712 
bhcseneen eden 885,755 1,233 1:718 
EO er enr ere 996,276 1,922 1:518 
ere ¢. 1,070,131 4,085 1:262 


This table shows that the ratio of divorced persons to the number of persons of 
marriageable age has practically doubled during the last ten year period. Since there 
has been no important increase in migration into the state during the last decennium, 
this change in ratio clearly indicates a true increase in migratory divorce, although a 
small proportion of the increment may be the result of a less censorious attitude by 
the public that formerly may have caused more divorces to be concealed under the 
classification of widow or widower. 

This conclusion that migratory divorce has shown a great increase in South Caro- 
lina should be contrasted with Cahen’s analysis, based upon the census study of 
1922. Data collected at that time apparently justified him in observing, “It is obvious 
that people married in South Carolina, who later move away, divorce only half as 
frequently in other states as their numbers allow. South Carolinians just do not 
divorce, at home or abroad. . . . Migratory divorce as a problem is infinitesimal for 
South Carolinians, and there is no proof in figures showing evasion of the state 
prohibition.”?° 

Cahen’s conclusion is most interesting from two points of view. ‘First, in 1922, 
the mores were so strongly against divorce that even when South Carolinians left the 
state they were likely to follow the dictates of public opinion. By 1930, however, as 
the data presented above give evidence, the decrease in public opposition and the 
greater facilities for change of residence had operated almost to double the ratio of 
divorcees to the population of marriageable age. 

In the United States as a whole during recent years the stability of the family has 
been gravely endangered, the ratio of divorcees to persons 15 or more years of age 
having increased from one to 142 in 1920 to one to 82 in 1930. The varied causes of 
this increase in domestic discord have not failed to operate in South Carolina, 
although, perhaps, with somewhat less telling effect. Barred from relief in the local 


*Interview with the deputy clerk of court of Richmond County, Augusta, Georgia, March 27, 1935. 
* Canen, Sraristica, AnaLysis oF AmEnican Divorce (1932) 70-72. 
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- courts, unhappily married South Carolinians have been forced to endure their 
miseries as best they could, to secure the easy but dishonorable deliverance of un- 
ceremonious desertion, or to resort to a change of residence in order to procure a 
divorce elsewhere. 

Migratory divorces are, however, rather a domestic luxury, and South Carolina 
has a low per capita wealth. Consequently, she contributes. relatively little to the 
putative three billion dollar commerce in marital difficulties.1" Foreign divorces are 
usually too expensive to be considered, although Mexican divorces have actually been 
advertised in the newspapers of the state. The lower economic classes are, therefore, 
forced to resort to desertion, while the middle and upper classes often move to a 
neighboring state. The length of residence required in North Carolina has proven 
an effective barrier in that direction, at least until 1933 when the requirement was 
reduced to one. year. In Georgia, however, as has already been pointed out, the 
enforcement of the twelve months residence demanded by statute has been exceed- 
ingly lenient. As a result, the tide of would-be divorcees flows in that direction. 
Newspaper articles describing such laxity as action upon 143 cases in a three hour 
session of court in one Georgia county provide excellent advertising.’* Reports 
that residence requirements are enforced loosely or not at all present another power- 
ful inducement. Perjury is everywhere so widespread that it is considered a small 
price to pay for riddance from a hated spouse. 

Divorce by perjury is elsewhere primarily a matter of the grounds for the com- 
plaint, but in the case of South Carolinians it operates more often with regard to 
the establishment of domicil. Any excuse, however flimsy, is seized upon to justify 
an affidavit of residence. A: physician, for example, sends his laundry to a Georgia 
city for a period of time and then secures a divorce upon his deposition that he is a 
legal resident of Georgia. Meanwhile he has continued to practice medicine in his 
South Carolina home. Two young men jointly rent a cot in a room above a garage 
in a nearby Georgia city. Occasionally they occupy this cot during week-end 
pleasure trips. After some months they swear that they are legal residents of 
Georgia and obtain divorces from their wives. Such subterfuges are apparently 
more common than plain perjury, but, according to rumor, depositions of twelve 
months residence are often made without even the semblance of an excuse. 

These seekers of migratory divorces, as has been suggested, exhibit a marked 
preference for the state of Georgia, especially for the cities of Augusta, Savannah, 
and Atlanta. According to the special census of marriage and divorce for 1032, in 
Richmond County (Augusta) during that year only 152 marriages were performed, 
but 294 divorces were granted. This is a ratio of divorces to marriages of .52, one 
of the highest, if not the highest, ever reported. In the same year Chatham County 
(Savannah) had 644 marriages and 225 divorces, and Fulton County (Atlanta) 


™ International News Service, in the Anderson, S. C., Independent, March 29, 1935. 
™ Special dispatch to the Columbia, S. C., State, May 26, 1935. 
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reported 2,491 marriages and 610 divorces, while the entire state had 25,747 marriages 
and 2,153 divorces. 

These high ratios of divorce in Richmond and Chatham counties are not solely 
the. result of importations of divorcees from South Carolina. A large part of the 
ratio is a consequence of the departure of Georgia couples to partake of the benefits 
of the lax marriage laws on the eastern side of the Savannah River. South Carolina 
exports her divorces, but she does a thriving import trade in marriages. In 1932 she 
had the highest marriage rate east of the Mississippi River, one marriage ceremony 
for every 68 persons reported in the census of 1930. On a similar basis, North Caro- 
lina had one marriage for every 273 persons, while Georgia had one for every 113 
inhabitants. Many of the South Carolina marriages were importations, performed 
for couples wishing to avoid the physical examination of the groom required in 
North Carolina or the filing of the intention to marry demanded in Georgia. 

This interstate commerce in domestic relations is well illustrated by the records 
of Richmond County, Georgia, and contiguous Aiken County, South Carolina. In 
1932 Richmond County, a favorite of South Carolinians seeking divorce, had 294 
divorces and only 152 marriages for a census population of 72,990. On the other 
hand, Aiken County, a marriage “mill” for Georgians, had in the same year 1,032 
marriages for 47,403 people. Similarly, York County, South Carolina, had in 1932 
one marriage ceremony for every 20 persons reported in the census of 1930, but 
Gaston County, across the North Carolina line, had only one marriage for every 710 
persons. Dillon and Jasper, two small South Carolina counties, showed even higher 
ratios of marrage to population, one to 15 and one to 18, respectively. 

At present, it is obvious, South Carolina has a far greater import than export 
trade in domestic relations. To those who consider marriage a good and divorce an 
evil, this constitutes a very favorable balance of trade. There are signs, however, 
that this favorable balance is destined to diminish. In North Carolina an affidavit 
by the bridegroom can now be substicuted for the physical examination, and in 
Georgia the three days notice of intention to marry is no longer necessary if the 
groom is at least twenty-one years of age and is accompanied by two witnesses. 
Besides, North Carolina has also made its divorce laws more lenient, and dissatisfied 
South Carolina couples may shortly be going there. These changes will tend to 
decrease the importations of marriages and increase the exportation of divorces. 

How long South Carolinians will be content with only migratory divorces can- 
not be estimated. Some of her citizens are like the clergyman-teacher who ex- 
claimed, “South Carolina is stricter about divorce than God Almighty Himself!” 
Others, as theologically minded as he, believe quite differently. In accord with the 
usual situation in the United States, the great majority of the South Carolina legis- 
lators are members of the bar, many of whom regret their inability to share the 
financial returns of the divorce business. The fallacious policy of “keep your monty 
at home” may yet provide the excuse for an attempt to alter the present prohibition 
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of divorce. The time for this is not yet at hand, for constitutional amendments must 
be submitted to a vote of the people, and the people as a whole are strongly in 
favor of the outlawry of divorce. 

It must be conceded, however, that public opinion is far less violently opposed to 
divorce than it was even ten or fifteen years ago. This may, perhaps, have had some 
effect upon two recent court decisions that have been somewhat less rigid than 
would be in accord with the dictum that marriages performed in South Carolina are 
indissoluble except as required by the Constitution of the United States.1* Perhaps 
in time the courts may yield to this change in public sentiment and recognize 
migratory divorces without any careful inquiry into their legality. When that 
change occurs, unless family life has meanwhile become much more stable, there 
will doubtless be a decided increase in migratory divorce of South Carolinians. 

* Way v. Way, 132 S. C. 288, 128 S. E. 705 (1925); Goodyear v. Reynolds, 124 S. C. 228, 117 S. E. 
538 (1923). 
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THE MYTH OF THE VOID DIVORCE 


Fow ter V. Harper*® 


Rules of jurisdiction are regarded as the foundation of a legal system. The 
conception indicates the extent to which the action of a tribunal is official in char- 
acter! In the common law system, rules of jurisdiction constitute, of course, a self- 
imposed restraint upon the action of the courts. These rules are for the most part 
crystallized in reasonably intelligible formulae. Certain facts must exist before the 
action of the court is judicial in character. In the absence of these essential facts, 
action is supposed to be unofficial and hence non-legal. A jurisdictional defect is 
such a defect as will induce a court to regard the subsequent action as nonjudicial 
and, therefore, legally impotent.? The theory is that a judgment or decree rendered 
under such circumstances has no effect. As courts frequently say, it is utterly void. 
Other courts will, upon discovery of the defect, disregard the judgment as an ad- 
judication of legal relations. This situation is frequently described by the statement 
that such a judgment is subject to “collateral” attack whenever and however it is 
relied upon as an adjudication. A “void judgment” is, of course, a contradiction in 
terms. If the purported adjudication is void, it is not a judgment; and if it is a judg- 
ment, it is not void. Lawyers, however, understand the meaning of the expression 
which is quite analogous to the similar expression “void contract.” A void judg- 
ment is one which has been rendered by a court which lacked jurisdiction and, by 
hypothesis, is one which has no legal effect whatever. On the other hand, a valid 
judgment is one which has been rendered by a court under circumstances which 
conform to the rules of jurisdiction, and, by hypothesis, represents a binding ad- 
judication between the parties. The judgment may be an erroneous application of 
a rule of law but, until reversed or modified in a direct proceeding brought for the 
purpose, it is effective. 

In the United States, the rules of jurisdiction are of somewhat greater significance 
than in other common law countries for the reason that the Constitution of the 


*M.A., 1925, University of Iowa; S. J. D., 1926, University of Michigan. Member of Indiana and 
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*See Harper, Collateral Attack Upon Foreign Judgments (1931) 29 Micu. L. Rav. 661, 669. 
* ResraTeMENT, ConFiict oF Laws (1935) $429. 
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United States makes it imperative that such rules be observed.* On the other hand, 
the Constitution requires the recognition of a judgment or decree which has been 
rendered in conformity with the rules pertaining to jurisdiction.‘ Thus, as between 
the states of the United States, a decree of divorce rendered by a Nevada court must 
be recognized as valid by the other forty-seven states if the court which rendered the 
decree had jurisdiction.® If, however, the Nevada court did not have jurisdiction to 
render the decree, the theory is that not only will other states decline to recognize it, 
but it is invalid even in Nevada.® 

There are two aspects to the jurisdictional problem, jurisdiction over the person 
and jurisdiction over the subject matter of the action. According to orthodox legal 
rules, any judgment which adjudicates personal relations as, for example, contract 
liability or tort liability, requires that the parties be “in court.” This is accomplished, 
of course, on the part of the plaintiff by the very bringing of his action. The fact 
that he has invoked the judicial powers of the tribunal is enough to subject him to 
the jurisdiction of the court of the state in which he brings the action. A defendant 
is “in court” if, (1) he is personally served with process within the state, (2) if, being 
domiciled therein, some other method of service is employed which is reasonably 
calculated to give him notice of the proceeding and an opportunity to appear and 
defend his interests, or (3) although neither of the foregoing conditions are satisfied, 
he voluntarily appears in the proceeding and thereby consents to the exercise of 
jurisdiction over his person.” 

‘When an adjudication purports to fix or determine the legal relations of the 
parties with respect to third persons or relations which affect the public, it is neces- 
sary that the court have jurisdiction over the subject matter of the action. This is 
the case of adjudication of the title to tangible property, whether land or chattels, 
and the determination of marital or other domestic status. If the court has jurisdic- 
tion over the subject matter of the action in such a case, it is unnecessary for the 


* RESTATEMENT, ConFLicr oF Laws, §43. “If a State attempts to exercise power by creating interests 
with respect to persons or things which it has no jurisdiction to create, its action is in violation of the 
Fourteenth Amendment to the Constitution and is void in the State itself. The Supreme Court of the 
United States may review all cases whether from a lower Federal Court or from a State Court of last 
resort which involve a question of the exercise of power on the part of a State when it has no jurisdic- 
tion.” $43, Comment a. 

* Atherton v. Atherton, 181 U. S. 155 (1901).. 

§ REstaTEMENT, ConFiict or Laws, §8, Comment d. 

* While the effect of the Constitution of the United States is now thought to be as stated, there is still 
some doubt so far as its application to divorce decrees is concerned. Thus the much discussed decision of 
the Supreme Court in Haddock v. Haddock, 201 U. S. 562 (1906), decided that it was unnecessary for 
New York to recognize a divorce obtained by a husband in Connecticut upon service by publication after 
he had deserted his wife at their matrimonial domicil in New York. The court, however, seemed to 
concede that the divorce might be effective in Connecticut inasmuch as the husband had actually acquired 
a domicil there before the decree. See Goopnicn, Conriicr or Laws (1927) 295, 296. The effects of 
such a situation on public morality is obvious. Of all the difficulties involved in the problem of migratory 
divorce, it would seem that the worst possible situation is one in which a party may be single in one 
state and married in another, a marriage lawful in one state and adulterous in another, children legitimate 
on one side of an imaginary political line but bastards on the other side of the line. 

* ResraTEMENT, ConFiicr or Laws, §$72, 73, 75- 
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persons whose interests are thus determined to be “in court.” The Constitution of 
the United States, however, requires that jurisdiction be exercised in a reasonable 
manner, and this calls for some kind of notice and opportunity to be heard.® 

As applied to divorce, these-principles require the existence of facts which, accord- 
ing to common law rules, give the court jurisdiction over the subject of divorce. If 
such conditions exist, it is unnecessary for the court to have personal jurisdiction over 
the defendant in the action. These principles, however, will not permit the court to 
render a money judgment for alimony in connection with the divorce unless it also 
has jurisdiction“over the person of the defendant against whom the alimony decree is 
given since such a judgment is regarded as “personal,” rather than “in rem.”® The 
generally accepted formula for jurisdiction over the subject of divorce is as follows: 
The courts of a state in which both the husband and wife are domiciled may divorce 
them,?° and when both spouses are thus domiciled in the same state, no other state 
has jurisdiction to render such a decree.1! When the spouses are domiciled in 
different states, the rule is somewhat complicated. An authoritative formulation of 
it attributes jurisdiction to the courts of a state in which one spouse is domiciled if 
the spouse who is domiciled elsewhere has consented to the separate homes or by his 
misconduct has forfeited his right to object thereto or is personally subject to the 
jurisdiction of the courts of the state, or if the state is the last state in which the. 
spouses were domiciled together as man and wife.’? This insistence upon domicil 
of at least one of the parties as a jurisdictional prerequisite proceeds from the idea 
that the state of domicil is the state most concerned with the marital status of the 
parties.1® Marriage is regarded as the foundation of modern society, and the state 
whose public policy is thus involved is the only appropriate state to change or Te 
the marital status. 

When, as was formerly the case in the United States and is still the case in Eng- 
land,* the spouses were incapable of having separate domicils, no jurisdictional 
problem of complexity existed. The wife’s domicil was always that of her husband, 
and that domicil was the only state in which the courts had jurisdiction to divorce 
the parties. In recent years, however, the emancipation of the wife has proceeded to 
the point where she may obtain a separate domicil under certain circumstances, at 
least for purposes of divorce.*® There is presumably still one important limitation 
upon the acquisition by a married woman of a separate domicil. She may do so 


® ResraTeMENT, Conriicr or Laws, §109. See McDonald.v. Mabce, 243 U. S. 90 (1927). 
*Middleworth v. McDowell, 49 Ind. 386 (1875); Rigney v. Rigney, 127 N. Y. 408, 28 N. E. 40s 


(2891). 

* RESTATEMENT, ConFLicT oF Laws, $110. ™ Andrews v. Andrews, 188 U. S. 14 (1903). 

* RESTATEMENT, ConFLicT oF Laws, $113. See Beale, Haddock Revisited (1926) 39 Harv. L. Rev. 
417. 


® See Goopricn, ConFiict or Laws, $r22, p. 284. 

“See Lord Advocate v. Jaffrey [1921) A. C. - ; 

™ Cheever v. Wilson, 76 U. S. 108 (1869); Chapman v. Chapman, 129 Ill. 386, 21 N. E. 806 (1889); 
Kline v. Kline, 57 Iowa 386, 10 N. W. 825 (1881). Sce also REstaTEMENT, ConrFiict or Laws, §28 and 
Caveat thereto. 
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only when the fact of her living apart from her husband does not constitute desertion 
according to the rules of law at his domicil. No such limitation, of course, restricts 
the husband’s power to change his domicil. Thus, a husband may abandon his 
wife in North Carolina and acquire a domicil in Nevada although the wife can 
acquire a Nevada domicil only if, by reason of her husband's consent thereto or his 
misconduct, her action in so doing does not constitute desertion. 

Domicil being thus the all important point of contact to determine the existence 
of jurisdiction, it is desirable that the rules determining what constitutes a domicil 


be definite and certain. Unfortunately, this is not the case in common-law states. — 


The clue to domicil is home.*® Except in cases in which the law arbitrarily assigns 
to a person a domicil, the domicil is the place where the home is. Home, however, 
is an extremely flexible and nebulous conception. It is defined by the Restatement 
of Conflict of Laws as “a dwelling place, distinguished from other dwelling places 
by the intimacy of the relation between the person and the place.”"* This is not 
very helpful. The development of the thought, however, indicates that the determina- 
tion of home is primarily a matter of judgment rather than one of fact finding. In 
determining whether a dwelling place is a person’s home, a number of factors are 
to be considered and weighed, namely, the physical character of the place, the time 
which the person spends there, the things that he does there, the persons and things 
which are found there, the person’s mental and emotional attitude toward the place, 
his intention when absent to return, and the existence of other dwelling places in 
which he spends a part of his time.’® The vague character of the idea of home is 
particularly unfortunate in problems of migratory divorce for the reason that there 
is always a question of a change of domicil. The touchstone here is to determine 
whether or not the person whose domicil is in question had removed to a new 
dwelling place with the intention of making the new dwelling place his home.?® 
The difficulty is thus increased because of the further subjective element. It is not 
necessary for the person to intend to make a permanent home in the new dwelling 
place, but it is necessary that his intention be such as to make the new dwelling place 
something other than a mere transient place of abode. Certainly, if the person in- 
tends to remain only a short time and plans a definite and permanent removal to 
another dwelling: place thereafter, it would be extraordinary to designate as his home 
the place where he makes his brief sojourn. A state to which the plaintiff, or the 
defendant, or both, has moved immediately prior to the divorce and from which he 
removes immediately afterwards, is uniformly held not to be the domicil of the 
party in question. Thus, the ordinary Reno or Mexican divorce is in contemplation 
of orthodox legal theory void because rendered in a state which was the domicil of 
neither party to the proceedings.*® 
* See Goopricn, ConFiict or Laws, §14. * $23. 
 REsTATEMENT, CoNnFLICT OF Laws, §13, Comment c. 


® ResraTEMENT, ConFiicr oF Laws, $18. 
* State v. Cooke, 110 Conn. 348, 148 Atl. 385; (1930); Andrews v. Andrews, 188 U. S. 14 (1903); 


Lister v. Lister, 86 N. J. Eq. 3° 97 Ad. 170 (3916). 
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The above rules set forth accepted principles by which are determined the juris- 
diction of the courts of any state to render a divorce. By hypothesis, a divorce 
rendered by any other state will not be recognized by common-law courts. Con- 
versely, it seems clear that if a divorce decree is recognized generally by other states, 
the state in which it was rendered must have had jurisdiction so to do. Surprising 
as it may seem, however, this is not the case. One would expect, for example, that 
if a divorce is obtained in a state under conditions which do not conform to the rules 
of jurisdiction, the following results would necessarily follow: a subsequent annul- 
ment or divorce action between the same parties should not fail by ‘reason of the 
former “void” divorce; in proceedings for letters of administration or probate on 
the death of one of the spouses, the first husband or wife should be recognized as 
against a spouse by a subsequent marriage; in bills for a widow’s allowance or for 
admeasurement of dower or partition of lands, the first spouse should prevail as 
against a subsequent one; in an action for alienation of affection which occurred 
after the “void” divorce, such divorce should not be a valid-defense; in actions for 
ejectment or specific performance between grantees or heirs of the principals to the 
divorce action, the divorce should be ignored as affecting the rights of the parties; in 
a criminal prosecution for bigamy, the “void” divorce should not constitute a 
defense. These results are all implied in the very notion and definition of jurisdic- 
tion and obviously follow from the major premise established by the word “void.” 
Oddly enough, it is only in the case of a prosecution for bigamy that one can be 
certain that such results will follow, and prosecutions for bigamy after anything 
which resembles an effort to obtain a divorce are so rare that, for practical i aren 
they may be and are ignored.*# 

The anomalous character of this situation is evidenced -by the variety of legal 
doctrines which courts have attempted to develop. Thus, the doctrine of “estoppel,” 
a fiction of the first magnitude, is invoked in situations in which both parties appear 
in the action and the divorce is not seriously contested.?* So too, although the 
defendant does not enter an appearance, the plaintiff is estopped to deny the jurisdic- 
tion which he has thus invoked.?* Again, if either party subsequently avails himself 
of the divorce by remarrying, he is said to have put himself in a position in which 
it would be unfair for him to deny the validity of the divorce. Solicitation for the 
second spouse and the children of the second marriage has driven the courts thus to 
treat the “void” divorce as if it were valid.2* In actions between the first and second 

™ See Harper, The Validity of Void Divorces (1930) 9 U. or Pa. L. Rev. 158. 

™See Loud v. Loud, 129 Mass. 14 (1880); Chapman v. Chapman, 224 Mass. 427,.113 N. E. 359 
(1916); In re Ellis’ Estate, 55 Minn. 401, 56 N. W. 1056 (1893); Ferry v. Troy Laundry, 238 Fed. 867 


(D. Ore. 1917). 

™ Shrady v. Shrady, 47 Misc. 333, 95 N. Y. Supp. 991 (1905); Starbuck v. Starbuck 173 N. Y. 503, 
66 N. E. 193 (1903). 

™“He may publish his own shame to the world for a money consideration; but this court will not 
aid him to stigmatize his second wife as living an adulterous life, nor hold her child is a bastard.” 
Marvin v. Foster, 61 Minn. 154, 160, 63 N. W. 484, 486 (1895). Similarly on appeal on direct attack. to 
vacate the decree, marriage by the person attacking the divorce is fatal to the successful prosecution of 
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wife for a share of the husband’s property, the first spouse will not be permitted to 
raise the question of jurisdiction if she herself had remarried or if, by consenting 
to the divorce, she had thus made possible the embarrassing position of the second 
wife.?> Something akin to this doctrine is applied in favor of third persons as, for 
example, in the case in which the first wife sues another woman for alienating her 
husband’s affections by conduct subsequent to a “void” divorce.?® 

It would seem that the doctrine of estoppel should be applicable only to the party 
or parties who consented to the procurement of the invalid decree. Such a doctrine 
is not available to a person who entered an appearance and defended a divorce action 
im a state which lacked jurisdiction to render it. Here, however, another doctrine 
is available, namely, that of res judicata. It was formerly: supposed that a collateral 
attack upon any judgment could be made by either of the parties thereto upon any 
jurisdictional ground.”* It is clear today, however, that this can be done only by a 
person against whom a default decree has been rendered if the defect relied upon 
pertained to jurisdiction over the person.?® While it is not yet clear that a similar 
rule always prevails as to defects pertaining to jurisdiction over the subject matter,?® 
such a rule has been applied in a divorce action.*® If this is sound law, it develops 
that whenever the husband and a wife appear in a court and a divorce is sub- 
sequently readered, neither party can attack the decree in a collateral proceeding on 
the grounds that the court did not have jurisdiction to divorce them. This means 
that for practical purposes, any state has jurisdiction to divorce a man and wife who 
desire to obtain such a decree there. Neither can ever raise the question as to its 
validity. Property rights are determined quite as though the situation fell within 
the orthodox rules governing jurisdiction. Children of subsequent marriages will, 
for economic purposes at least, be legitimate quite as though their parents were not 
“bigamists.” Indeed, to call such subsequent marriages bigamous is completely 
misleading.*? They are bigamous only in the rare event that some zealous prosecut- 
the proceedings. Cummings v. Huddleston, 99 Okla. 195, 226 Pac. 104 (1924); Butts v. Butts, 152 
Ark. 399, 238 S. W. 600 (1922). This is true although the court lacks jurisdiction over the person who 
secks to avoid the decree. Cummings v. Huddleston, supra. A marriage by the adverse party, of course, 
does not so affect such proceedings. Glover v. Glover, 193 Mo. App. 648, 187 S. W. 278 (1916). 

See Arthur v. Israel, 15 Col. 147, 25 Pac. 81 (1890). 

™ Bledsoe v. Seaman, 77 Kan. 679, 95 Pac. 576 (1908). 


* See Tentative Drarr No. 5, RestaTEMENT, ConFiicr or Laws, $490. 

* Baldwin v. American Surety Co., 287 U. S: 156 (1932); Baldwin v. Iowa State Traveling Men's 
Ass'n, 283 U. S. $22 (1931). 

® REsTATEMENT, CONFLICT oF Laws, $451, Caveat. 

* Blakeslee v. Blakeslee, 213 Ill. App. 163 (1919). 

™ Moreover, where the party remarrying takes the precaution to remarry in the state where the decree 
was rendered, he will not be guilty of the crime of bigamy, since in that state at least the divorce will be 
regarded as effective to dissolve the first marriage and since at common law bigamy is an offense only 
against the state in which the allegedly bigamous marriage took place. State v. Cutshall, 110 N. C. 538, 
15 S. E. 261 (1892). However, he is technically open to prosecution for adultery in any state in which 
he subsequently cohabits with his second wife if that state does not recognize the validity of the divorce. 
And some states have by statute redefined bigamy to include cohabitation under such circumstances. See, 
e.g-. N. C. Code (Michie, 1931) $4342. England has a similar statute. 24 & 25 Vicr. c. 100, $57 
(3863). 
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ing attorney desires to make himself so unpopular that it will be impossible for him 
again successfully to compete for public preferment. Such an eventuality is not 
sufficiently serious to deter people who find it otherwise desirable to obtain a divorce 
in a state other than their domicil.®* 

It is clear that to characterize a divorce decree as “void” when all of the legal 
effects thereof are identical with a decree which is valid with but’ one insignificant 
exception is to create a highly misleading impression. It is simply not true that a 
divorce rendered in a state to which both parties resorted solely for the purpose of 
obtaining the decree is without legal effect.*** On the contrary, it has the precise 
effects which the parties desire. In view of these facts, it would seem that a frank 
and straightforward formulation of legal rules with respect to jurisdiction for divorce 
would be entirely at variance with the rules formulated in the books. And yet the 
most recent authoritative restatement of these rules sets forth the timeworn but false 
formulae as already indicated with but one reference to the important body of law 
heretofore discussed. This puts the legal profession very much in the position of 
telling the candidates for a divorce that they cannot legally go to Nevada or Paris 
or Mexico and obtain a decree, but, if they do so disregard the law, the judges will 
be astute to find a form of words which will put them in the same position as though 
they had conformed to orthodox legal precepts. 


I 

The life of the law is its ability to adjust itself to changing social needs. Periods 
of social and economic development therefore give rise to a corresponding period 
of growth in the law. The law must necessarily conform, to a large extent, to pre- 
vailing community standards.** ‘The breach between legal rules and accepted 
criteria of conduct measures the efficacy of law as an instrument for social control. 
This adaptation of the law to changing mores is an essential factor in the main- 
tenance of that respect for law and order upon which the culture of western civiliza- 
tion is supposed to depend. At the same time, this change must be orderly and. 
predictable. The very formulation of the ends of law reveals the anomalous func- 
tion which it performs. It is, on the one hand, the guarantee of certainty and 
uniformity in the basic affairs of life. It must, on the other hand, be sufficiently 
elastic to admit of desirable changes in the social order and not afford an obstacle 
to the gradual evolution of social institutions. The paradoxical character of this 


“On the contrary, divorce statistics indicate that persons resorting to Nevada have been careful to 
take advantage of the protection accorded them by the doctrine of res judicata. In 1931, the proportion 
of “contested” cases in that state ran almost five times the national average, one of the chief purposes of 
the “contest” (which consists ordinarily in nothing more than the filing of an answer) being to establish 
consent to the jurisdiction of the court. For the nation, contests in that year were 13.8 per cent of all 
decrees granted; for Nevada, they were 63.3 per cent. See U. S. Bureau or rHe Census, MARRIAGE AND 
Drvorcez, 1931, table 35. The amicable character of these “contests” is indicated by the fact that they 
ran higher (71 per cent) in the case of decrees granted to wives. Ibid. 

** Where, however, the defendant spouse neither is subject to the jurisdiction of the court nor sub- 


, sequently remarries, it is true that the divorce decree thus rendered is open to attack. 


See Harper, Law in Action and Social Theory (1930) 50 Int. J. or Eriics 305. 
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function has, as the testimony of a great judge bears witness, proved to be the source 
of unending spiritual and intellectual travail to those whose duty it is to determine 
the scope and application of law.** 

The law should remain somewhat behind the frontier of social experimentation. 
It is not until opinion becomes crystallized that it should be formulated into rules 
of law. It is desirable that time, the one great test for truth, should at least char- 
acterize an idea as prima facie sound before it receive the compulsion of the legal 


sanction. On the other hand, it will not do. for a legal system to become outmoded... 


It not only loses its usefulness but it becomes an obstacle to progress if it becomes 
too far out-distanced. It, too, must be capable of progressive evolution. In other 
words, it must follow the times. The problem, therefore, is to strike the balance 
between stability, on the one hand, and elasticity, on the other. At any given time 
and place the fundamental legal problem is to be close enough yet not too close to 
the current moral and social canons of desirable conduct. 

The common law has developed its own technique in the solution of this great 
problem of legal science. It has for the most part preserved the appearance of 
certainty and stability while at the same time keeping reasonably abreast of change. 
It has accomplished this by devices of nomenclature and rationalization.** Fiction 
has played an important part in the process. Sophistry, too, has played its réle. All 
these» have come about largely from the fact that the lawyer is endowed with a 
fanatical zeal for symmetry and logical precision and at the same time with a 
strangely practical turn of mind. A non sequitur in legal reasoning confuses and 
shocks him. A wide deviation between law in the books and law in action bothers 
him not at all. On the contrary, it satisfies the anomalous character of his profes- 
sional appetite. Thus it ‘is that we find two distinct aspects to legal science, first, a 
rational formulation of abstract rules, symmetrical and logical in conception and in 
detail; second, an empirical science, illogical and inconsistent but for practical pur- 
poses workable and satisfactory. In other words, there is one law for theoretical 
purposes; another for practical purposes. The mythical character of the void divorce 
is an example of this development. 

While it is, of course, not possible to eat one’s cake and have it still, much the 
same effect can be attained by creating a sufficiently strong illusion cf thé existence 
of that part of the alternative which is impossible in fact. ‘The common law has in 
a measure solved the riddle of elasticity and stability by attaining the one and 
retaining the myth of the other.8* 

It is not equally clear, however, that the disadvantages of such a technique have 
been realized. It is not at all improbable that there are byproducts which command 
serious attention. For example, it is a fact that in America today the open defiance 

* Carpozo, Parapoxes or Lecat Scrence (1928). 

™ See Harper, supra note 33, at 317. 


Cf. Adler, Law and the Modern Mind (1931) 31 Cor. L. Rev. 91. 
™ Franx, Law AND THE Mopern Minp (1930). 
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and contempt for law is presenting a serious problem. Indeed there is little effort 
made to conceal this defiance and contempt in almost every community. Not all 
laws are violated, of course, but no law is observed or respected merely because it is 
law. That the situation is acute is evidenced not only by the number of crime 
commissions and law observance bodies, official and unofficial, but by the increased 
attention which the problem is receiving from the legal profession itself and from 
the press of the state and nation. Volumes have been filled with the reports of 
findings of enforcement groups and crime surveys and with recommendations and 
suggestions for meeting the evil. The one outstanding fact of all these reports is 
that the law as such is not taken seriously by the citizen. He is conscious of no 
social duty to observe the law because it is law. 

This surprising state of affairs is not confined to any class of citizens. It has, 

without doubt, permeated the entire body politic and is characteristic of every level 
of society. If deliberate disobedience to law, without distinction or qualification, be the 
mark of the poor citizen, America has today no marked class of good citizens. This 
is due in part, it is quite probable, to the very obvious behavior of judicial tribunals in 
the administration of the law. A vast quantity of criminal statutes in America are 
simply not enforced at all, in certain communities. Some of them are not enforced 
in any community, This is because the communities do not desire them enforced. 
The pressure of social interest and community desire is so great that no local tribunal 
can be organized to apply the law as it is found in the books. If the judge pays lip 
service to it in the ritual and formulae of his.charges, the jury will dispose of the case 
in its own way. The rarity of prosecution for bigamy is an instance of this state of 
affairs. 
More surprising still is the behavior of other governmental officials who play an 
important réle in the administration of justice. It is the commonest and most 
notorious fact that open assumptions are constantly made by citizens in many com- 
munities of behavior on the part of those officials charged with enforcement duties 
that is at variance with the duty imposed upon them by the written law. The 
assumptions are justified by the ensuing conduct of the officials: Thus, when the 
federal prohibition laws were nation-wide in scope, and reénforced by local laws in 
almost every state, numerous communities in all states, including citizens and 
officials, proceeded exactly as though no such laws were in force there.*® 


* Nar. Comm. on Law OBSERVANCE AND ENFORCEMENT, REPORT ON ENFORCEMENT OF THE Pronmsi- 
TION Laws (1931) Pt. II, 2 (f). 

“It is generally admitted and indeed has been demonstrated by experience that State codperation is 
Necessary to effective enforcement. In States which decline to codperate and in those which give but a 
perfunctory or lukewarm codperation, not only does local Federal enforcement fail, but these localities 
become serious points for infecting others. As things are at present, there is virtual local option. It seems 
to be admitted by the government and demonstrated by experience that it is substantially impracticable 
for the Federal Government alone to enforce the declared policy of the National Prohibition Act effectively 
as to home production. Obviously, nullification by failure of State codperation and acquiesced-in nullifica- 
tion in homes have serious implications. Enforcement of a National law with a clearly announced 
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Now orthodox juristic theory regards the rational formulation of the rule as the 
law rather than the actual application of the rule in concrete cases. But when the 
citizen comes to realize that lawyer's law is one thing, whereas the law which he 
knows and to which he is actually subject is something very different, it is difficult 
for him to cultivate and retain that attitude toward the legal order which is char- 
acterized as “respect.” If, on the other hand, the rules of law were formulated in 
realistic terms to the end that socially sanctioned conduct be honestly characterized 
as lawful, it might well be that what is now taken lightly as an hypocritical and 
insincere institution would receive that respect which is deemed essential to a 
peaceable and prosperous community. 

Thus, when the respectable layman hears the legal profession denounce a Reno 
or a Mexican divorce as “void,” but at the same time finds that persons who avail 
themselves of such decrees achieve legal results which are, for all practical purposes, 
identical with the results of a “valid” divorce, his respect for law is not apt to in- 
crease. It is not surprising, then, to discover the respectable layman himself content 
to do with a void divorce, convinced as he is that its invalidity is Pickwickian in 
character. 

To characterize such persons as bigamists is to confuse legal theory with facts 
and to confound legal crime with anti-social conduct. They are bigamists only in 
the sense that millions of reputable persons are criminals because they indulge in 
conduct approved by public opinion but forbidden by an official formula. Indeed, 
whether such persons are law breakers depends solely on the major premise incor- 
porated in one’s definition of law. If we adhere to realities, we imply in the word 
law only that certain governmental functionaries will behave in a manner which 
conforms to a pattern represented by the content of legal rules. When, therefore, 
these officials, judges, juries, sheriffs, policemen and others, are confidently expected 
to act and do act in a manner contrary to a formula, it is in no real sense that the 


formula represents the “law.” 


National policy, such as is set forth in Section 3 of the National Prohibition Act, cannot be pronounced 
satisfactory when gaps of such extent and far-reaching effect are left open.” Ibid. Pt. Ill, 10. 

“Whether public opinion at a given time and on a given subject is right or wrong is not a question 
which according to American ideas may be settled by the words, ‘be it enacted.’ Hence it is futile to 
argue what public opinion throughout the land among all classes of the community ought to be in view 
of the Eighteenth Amendment and the achieved benefits of National prohibition. So long as State 
cooperation is required to make the amendment and the statute enforcing it effectual, adverse public 
opinion in some States and lukewarm public opinion with strong hostile elements in other States are obsti- 
nate facts, which cannot be coerced by any measures of enforcement tolerable under our policy. It is 
therefore a serious impairment of the legal order to have a National law upon the books theoretically 
governing the whole land and announcing a policy for the whole land which public opinion in many 
important centers will not enforce and in many others will not suffer to be enforced effectively. . . .” 

“It is axiomatic that under any system of reasonably. free government a law will be observed and 
may be enforced only where and to the extent that it reflects or is an expression of the general opinion of 
the normally law-abiding elements of the community. To the extent that this is the case, the law will 
be observed by the great body of the people and may reasonably be enforced as to the remainder. 

“The state of public opinion, certainly in many important portions of the community, presents & 
serious obstacle to the observance and enforcement of the National prohibition laws.” Jdid., Pt. Ill, 3. 
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It is not suggested that the criminal is the person only who is discovered, con- 
victed and punished for his offense. It is suggested, however, that the criminal is 
one who so acts that there will be a reasonable public demand that he be brought to 
trial and that the penalty cf the law be imposed upon him. The man whose con- 
duct so far conforms to accepted standards of at least tolerable living that the danger 
of adverse action by public officials charged with the administration of law is 
negligible cannot properly be characterized as a criminal. This is true quite as 
much with respect to formulae embodied in «legislative enactment as in judicial 
precedents. In other words, law is a prediction of what will happen in legal and 
other official circles and nothing more. It is a question of probabilities. When the 
probabilities preponderate overwhelmingly that a rule of conduct as found in a 
statute will not be applied by courts when the occasion is presented, and that this is 
consistent with the preponderance of what, for want of a better phrase, is called 
public opinion, the thorough-going empiricist can come to no other conclusion but 
that such statute is not the law at the given time and place. When officials and 
laymen act as if a statute were not law, the “as if” becomes the actuality. It is not 
what the statute says, any more than it is what the judge says, that constitutes law. 
In both cases, it is what the judge does. In the actio. of the judge and the reaction 
of the laymen lies the real revelation of the law. 

One circumstance which makes it possible for much that is called law-to be s so 
far removed from the general level of public opinion that it is for practical purposes 


_ unenforceable is the political function of legislation. 


The popular motif here is to legislate personal likes and dislikes, prejudices and 
bigotries, in or out of the law of the land. The conviction is almost universal in 
America that the law is the proper medium to make the world completely as one 
thinks he would like to have it. There is no limit to effective legal action. Not 
only questions of conduct, of morality, of belief, but physical and even historical 
facts as well may be made or changed by legislative fiat. All this results in an 
unspeakable multiplicity of laws representing the personal views of small groups 
of individuals, many of whom have been quite sincere in their efforts to impose rules 
of living upon their fellows which coincide with their own views. It also results in 
a vast quantity of laws which represents the views of certain persons and groups 
before the enactment, but who, having experienced the relief of conscience which 
accompanies virtuous public service, find their enthusiasm for the rule of conduct 
thus set up immediately waning. 

This has inevitably led to a situation in which a great many fictitious laws are 
enacted. Neither legislator nor citizen finds it necessary actually to desire the 
conduct generalized in proposed statute law before advocating or voting therefor. 
Indeed it is not necessary that he have any serious intention of obeying it. The 
legislator or the voter is himself an exception to the rule of conduct enjoined by his 
own law. He may or may not, however, so lightly tolerate disobedience by others. 
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It is not necessary for him to form a serious and socially honest opinion as to the 
general desirability of the policy involved. Since he will enact a law that a majority 
of his fellows do nat approve, he cultivates an attitude which will permit him to 
regard with indifference laws which others enact although he himself does not 
seriously indorse them. Thus the entire approach toward legislation is insincere and 
distorted. The result is that, to live at all, it is necessary to cultivate a technique of 
“selective lawbreaking.” 

These regrettable conditions, it seems, proceed largely from a failure to recognize 
the fact that there are definite limits to effective social control by law, and that one 
of the limitations is that law must represent an honest judgment as to the desires 
of the community in which the law is sought to be realized. Law as the behavior 
of men charged with the duty of administration of justice cannot for long vary from 
the pressure of social interests emanating from the desires of a major portion of 
society. The “consent” of the governed, to be sure, is for the most part a tacit 
acquiescence resting more upon “impalpable conjuries of hopes and fears” than 
upon any overt manifestation of consent. But the law, as it is decided by popular 
tribunals, is rooted in an indeterminate sovereignty in the sense that the scope of 
law and’ government is measured by the extent of obedience obtainable from the 
governed. For practical purposes, we must discount the formal conception of law 
as a categorical imperative quite as we disregard the “General Will” in our grappling 
with concrete and actual problems of politics. The behavioristic conception of law 
implicitly includes the “behavior” of the layman as well as that of the official. The 
moment law is regarded as the prediction of what judging tribunals will do, that 
moment it is perceived that it is a vicious practice to enact legislation which is 
directly at odds with what a substantial portion of the community desires and -will 
not permit the judging tribunal to effect. Legislation cannot be substituted for 
intelligent reasoning, real compromise, education in social-policy and actual public 
opinion. Law, in the sense of official behavior, will reflect the reasoning, the com- 
promise, the education and the actual public opinion of the time and the place. This 
theory of lawmaking should control both common law and statute law. The judges 
seldom recognize it. The legislators almost never. 

In defense of the legal profession, it may be observed that this situation is not of 
a type which is peculiar to the law. It represents a symptom which may be plausibly 
argued as characteristic of American life. It is by no means in law alone that con- 
duct departs widely from profession. It is all too common a phenomenon to find 
systematic theory tenaciously held in the face of facts, a frank recognition of 
which would shatter the theory. It is so in religion, in ethics, in politics. Facts are 
explained away by question-begging fictions; inconsistencies are disposed of by 
_ sophistry and casuistry. Ideals are confused with rationalizing devices. ‘The myth 
of the void divorce is but one aspect of a disease of wide prevalency. 

Indeed, it may be because divorce has religious and ethical ramifications that we 
find so much cant and sham in connection therewith. Thinking about divorce and 
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marriage even by supposedly “tough-minded” realists still often proceeds from senti- 
mental assumptions, the validity of which are highly dubious. There is presumed 
to be some great intangible value in the permanency of wedlock.*® There is, in 
addition, for many the infinite value for marriage as a sacrament. It is assumed, 
therefore, that if divorce is not completely forbidden, it should at least be difficult 
to obtain. Consequently we find a legal theory which makes divorce available only 
upon certain fixed “grounds.” But the practice both of laymen and of judicial 
tribunals belies the theory. Collusive divorces are the rule rather than the exception. 
In other words, consent divorces are the most common form in a steadily increasing 
divorce rate. A case investigation including a fair sampling of the grist of the 
divorce mills of one state has disclosed only three per cent of the divorces granted 
that were actually contested.*° The same study revealed the highly dubious char- 
acter of the evidence that is required to substantiate cause for divorce. In other 
words, the whole theory of divorce has very little relation to the decrees which 
actually sever the marital relation and which serve as a release from an unhappy 
marriage. The “void” divorce represents an analogous instance in which those who 
make and state law deliberately close their eyes to the rules which control the 
conduct of human beings. 

It may be that lawyers and legislatures cannot fairly be accused of hypocrisy in 
these situations. The social effect of flagrant intellectual dishonesty, however, is 
apt to have quite as corroding an effect upon the ethical sensibilities of the com- 
munity. There is no merit in clinging to a dogma long after it has ceased adequately 
to picture that phase of life to which it is pertinent or to serve as an ideal toward 
which human beings sincerely strive. Neither the theory of divorce nor of jurisdic- 
tion to render a divorce accurately portrays the legal ph¢nomena to which it is 
relevant. Nor does it appear that any of these legal formulae represents a goal which 
either the legal profession or the community has any genuine desire to reach. It is 
obvious that under such circumstances legal theories should be revised to conform 
to legal facts even if it be at the expense of what, in the first instance, undoubtedly 
represented bona fide ideals after which social institutions were sought to be 
patterned. 


See Llewellyn, Behind the Law of Divorce (1933) 33 Cot. L. Rev. 249, 278: There is wisdom ia 
the older ethic. It does not do to make a split-up over-easy. Men's ways and women’s ways, at odds. 
Different conceptions of fairness, of what is cheating, of what one is entitled ta expect. Take a single 
tiny but terrific source of strain: the man’s view that you sit up till you are heavy-ripe for sleep, the 
woman's that only with lights out and the back at rest can things that need talking over really come up 
for speech. Divergent interests, different friends, clash on the measuring of discordant values. Over- 
idealization yielding place to brutal perception of pettiness or selfishness or domineering. Old habits 
broken, but old longings left. New habits, that must fit two, are still to be worked out, still to be made 
habitual, while parents, friends, and neighbors stir the pot. Income is never adequate to all demands, 
clothes versus car, address versus saving, food versus liquor, ‘your extravagance’ versus ‘my money’. Amid 
all this, the steadying influence of the expectations of the group. But perhaps even more, and even when 
the expectations of the group diverge or are disregarded, there is the call of permanence: We have to 
work it out—They want to, these young people, in the main. They want each other. They want cach 
other not for today, but in a marriage. They want each other' right.” 

@MarsHALL AND May, Tue ‘Divorce Courr—Maryisnd (1932) with which compare the similar 
study by the same authors in Ohio, THe Divorce Cour;tr—Omio (1933). 














THE DIVORCE MILL ADVERTISES 


Rotto Berceson*® 


In spite of the forbidding jurisdictional pronouncements of. the United States 
Supreme Court in the Haddock case’ nearly thirty years ago, traffic in migratory 
divorces seems to flourish. Our divorce mills grind on, concerned not at all by the 
numerous subsequent decisions of state courts branding their product as spurious. 

If it were but the natural outgrowth of the diversity in state standards of divorce, 
the institution of migratory divorce would certainly warrant the concern of society. 
As if this were not enough, we have allowed to develop a notorious “divorce racket” 
whose foster-fathers are short-sighted legislatures, avaricious chambers of commerce, 
resort promoters, and commercially-minded lawyers. 

Any doubt as to the moving forces behind legislation of this kind should be 
quieted by the examples of Nevada, Arkansas, Idaho, and Florida. In 1927 Ne- 
vada adopted a three-months residence requirement. On February 26, 1931, with 
great fanfare from press and bar, Arkansas stepped into the field by reducing its 
period from one year to three months. Idaho followed on March 3, 1931, by enact- 
ing, over the governor’s veto, a “ninety day law.” Two weeks later Nevada proved 
that it did not intend to give up its advantage by the passage of a statute under which 
its courts will give a “final decree of divorce” on six weeks residence within state. 

The refreshing frankness with which the Florida legislature put that state into 
the wholesale divorce business is illustrated by the debates on its “ninety day law” 
when it was up for consideration early in May of this year.2 Representative Frost 
of Jacksonville introduced the measure, explaining its purposes, and declaring that 
he believed that it would be a good move to encourage people who wish divorces to 
come to Florida. When asked by Judge W. E. Williams if the purpose of the meas- 
ure was to put Florida in competition with Nevada and Arkansas, Mr. Frost replied: 
“It is in competition to all the United States; it is to get people to come to Florida.” 
Mr. Frost also said that he was glad that one of his colleagues had asked if the bill 


* A.B., 1932, University of South Dakota; LL.B. 1935, Duke University. 

* Haddock v. Haddock, 201 U. S. 562 (1906). A detailed discussion of the legal worth of the typical 
mill divorce is not in place here. Suffice it to say that the law is uniform that mere residence of one 
spouse in a state will not give its courts jurisdiction over divorce and that a decree rendered by a court 
lacking jurisdiction is void. For a discussion of divorce jurisdiction and of the doctrines developed to 
protect such “void” decrees from attack by a defendant spouse who consented to the decree or thereafter 
remarried, see Harper, The Myth of the “Void” Divorce, supra, pp. 335-338. 
* References to the debate may be found in the Florida Times-Union, Jacksonville, May 1, 5, 7» 1935: 
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had anything to do with the invitation to the film industry to come to Florida. He 
added: “If this bill wov!d bring the movie industry to Florida, then I say ‘For God’s 
sake let’s pass it!’” 

The dialectic of the gentleman from West Palm Beach demonstrated that because 
the bill effected no changes in the grounds for divorce, no moral issue was involved. 
After one senator asserted that the passage of the bill would make Florida the 
dumping ground for every divorce in the country and argued that “We ought not 
to put this state on a parity with Reno, Nevada,” the Senator from Key West urged 
its passage because people of wealth who now go to Reno, Paris, and Mexico would 
come to Florida. “This measure will place us in line with Reno and Arkansas and 
other places where the residence requirement is limited.”* 

While these sovereign states vie with each other for the divorce business, a gullible 
public smiles—and pays. The social cost of this industry is hardly measurable. 
Cases actually litigated only indicate what disposition would be made of the far 
greater number of cases in which legal complications are only potential. Dangers of 
criminal prosecution menace those who rely on invalid decrees in contracting new 
marriages or neglecting the responsibilities of the old. The incidental uncertainties 
of status and property rights affect innocent spouses and children as well as the 
parties who have purchased the invalid decrees. These hazards are great enough to 
one whose means assure to him whatever legal remedies or practical safeguards there 
may be respecting his situation. They are even more perilous to the indigent and 
the ignorant. : 

It is commonly supposed that runaway divorce is a pastime of the rich. Highly- 
publicized Reno, Paris, Hot Springs, and Mexican divorces probably give rise to the 
supposition. Information furnished by the legal aid societies in the large cities indi- 
cates that a great many whose interests are affected by these divorces are unable to 
pay for legal advice. It is obvious that only a few who fall in that class have access 
to the free legal aid agencies; the others must fare as best they can on haphazard 
relief. 

On those who proceed in obtaining foreign divorces with the benefit of advice of 
highly paid counsel and in full knowledge of the risks involved, society need not 
lavish sympathy. To the larger class, unable economically to secure proper legal 
counsel or to invoke the legal remedies to which they may be entitled, society and 

*To the credit of the Florida legislature it may be said that many voices were raised against the bill, 
one representative declaring that he was beginning “to wonder to what extent Florida is willing to 
prostitute herself for revenues.” ‘The final vote in the house was 45 to 42; in the senate, 18 to 14. 
Florida Times-Union, Jacksonville, May 5, 7, 1935- 

“The most recent case in which a court of a state of marriage domicil has refused to allow its divorce 
Policy to be frustrated arose in Los Angeles. A Los Angeles man who had obtained marital freedom 
through the convenient medium of a Mexican divorce, remarried and lived in the California city. He 
was convicted of bigamy in a sensational case. People v. Harlow, Los Angeles Super. C., Sen Francisco 
Examiner, May 29, 1935. The district attorney prosecuting the case said that the decision “should 
have a wholesome effect on the marriage status in California.” His community should prove a fruitful 
field for additional work of this kind, if his activity is not checked by political complications resulting 
from the social and cinematic prominence of some of the system's beneficiaries. . 
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the bar owe some sort of organized protection. This problem may be better under- 
stood in the light of a study of the methods employed in the promotion of migratory 
divorce business, the measures adopted by state legislatures and bar associations to 
curb these tactics, and the work done by legal aid agencies in limiting the damage 
wrought. 

Tue TECHNIQUE OF PROMOTION 

The divorce mill goes after its prospects on a business-like basis. Usually, the 
work of advertising is left to the Chambers of Commerce, the press agents of 
celebrated customers, and the ballyhoo men who call the sheep to the green pas- 
tures—for a share of the wool, of course. Should a dissatisfied spouse send a falter- 
ing inquiry to the chamber of commerce of one of these ambitious western cities, a 
prompt response will set forth the residence requirements of the particular state and 
the probable cost of the services of an attorney. Usually there will be enclosed a list 
of those attorneys of the city who are affiliated with the chamber. Reno and Hot 
Springs will send mimeographed copies of the Nevada and Arkansas divorce statutes. 
Whatever advantage Reno may have in its 48-day difference in residence require 
ment Hot Springs seeks to offset by extolling its beauties and comfort. If you should 
direct a single query to the Hot Springs Chamber of Commerce, you would shortly 
be flooded with offers of services which would take care of you from the moment 
you leave your own doorstep until, decked out with a new divorce, you reach what- 
ever destination you have in mind, extras included.** 

The divorce profiteers in the United States have cause for consternation in the 
entrance of Cuba and the Mexican states in the divorce business. Cuban lawyers 
will codperate w:-h the Havana Chamber of Commerce in telling you—by air mail— 
that they can get you a valid divorce in thirty to ninety days for $300. Sometimes 
they operate through correspondents in this country. The real threat lies beyond the 
Rio Grande. Many Mexican states have discarded the traditional Latin philosophy 
of divorce and will now immediately grant a decree to any couple when both parties 
seek it. When only one spouse seeks divorce, it will be granted in thirty days after 
certain forms of notice to the absent spouse have been observed. In the latter case the 
grounds for divorce are so liberal that there is little chance for success in a contest of 
the proceedings. These states have disregarded the settled principles of jurisdiction 
over divorce to the extent that they require neither domicil nor residence within their 
borders. The result is the “mail order” divorce.® 

Because there are no-“incidentals” on which promoters may profit in connection 
with the “mail order” divorce, the work of bringing in the clients falls upon the 
lawyers themselves. Some of these are members of the Texas Bar. More are licensed 
to practice before the courts of Mexico and carry on their work in the United States 
through agents, “attorneys-in-fact,” and the newspapers. 


“ A similar experience is reported in Note (1933) 17 Minn. L. Rev. 638. 
*For a discussion of the Mexican divorce mills, see Summers, The Divorce Laws of Mexico, suprs, 
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In the New York Daily Mirror for March 15, 1935, the following classified adver- 
tisements appeared: 


MEXICAN LAW OFFICE—free consultation 
American Attorney advising 


Bes i ta address.......... 
MEXICAN CUBAN LAWYERS R........ ie 
on , with New York Attorney, 
hain yas address.......... 


An interested party might answer these advertisements requesting information as to 
divorce in Cuba or Mexico, and as to the validity thereof in this country. A reply 
would be quickly forthcoming, recommending the Mexican divorce because “It is 
impossible to get a Cuban divorce without actual residence in Havana for a period 
of thirty days.” The advantages and financial terms of Mexican divorces are 
enumerated and a questionnaire is enclosed, which, when filled out, will include “all 
the information necessary to commence your proceeding.”* One of these attorneys 
appears on his letterhead as “‘Attorney at Law” and states that the case was referred 
to him by the one who advertised. The latter’s name is on the letterhead as director 
of the “Latin-American Department.” Another represents himself as “Counsellor 
at Mexican Laws,” with his lieutenant as “Attorney in Fact.” The fee charged by 
the New York offices is $225.00, the final instalment payable “upon the tendering of 
the certified copy of the final decree of divorce duly translated into English.” If the 
inquirer does not return the questionnaire, filled-out and notarized, in a week’s time, 
he will be likely to receive a follow-up letter asking if any help can be given in 
making a decision whether or not anything further is to be done. The follow-up 
carefully states that the previous letter was pursuant to request. 

It is not surprising that this industry has taken advantage of the “factory-to-you” 
system of merchandizing. In a single issue of a national farm weekly two classified 
advertisements appeared offering free information as to Mexican divorces and their 
validity. The advertisers’ postoffice addresses were in El Paso, Texas. The free 
information reveals that there is no need to consult with local counsel, that the 
business can be handled with dispatch and efficiency by mail for $125. Your cor- 
respondents would be glad to reduce even this low rate but for the high court costs 
across the river, over which they have no controj. But if you should seem by your 


* The “necessary” information solicited by the questionnaire falls under four heads: “Information Con- 
cerning the Husband,” listing questions as to his name, age, nationality, occupation, address, whether 
previously married, where and when; “Information Concerning the Wife,” listing the same questions; 
“General Information,” covering date and place of marriage, number, names and ages of children; 
whether parties are living together, and, if not, who supports and cares for the children; if there has ~ 
been an agreement or court order of separation and its terms; who will be plaintiff in this action; — 
the other party will agree to the divorce; and “Special Remarks.” 

A questionnaire: used by a Texas office, which posed fewer questions, closed with the following item: 
“Form of citation. (Personal) (Publication). Scratch out the undesired.” Apparently the plaintiff 
spouse, if desirous of extending the privacy of the proceedings to the exclusion of the defendant, may 
exercise this option to forget his or her whereabouts. 








352 Law anp ConTEMPORARY PROBLEMS 


silence to be content to keep your $125 and your present spouse, you will receive a 
special offer of $100, a reduction made possible, it is stated, because of the large 
number of cases being handled. 

The literature of these El Paso firms is so outrageous that it warrants attention. 
Their circulars are so similar in content that the consideration of one will suffice. 
This firm's stationery indicates that it handles Mexican legal matters exclusively and 
that it has “associate attorneys in the U.S. A.” On one sheet are printed, presumably 
accurately, the divorce provisions of the law of Chihuahua, Mexico. In summary the 
following advantages of Mexican divorces are enumerated: “Less cost; no appearance 
before courts; no witnesses must be presented. NO UNFAVORABLE PUBLIC- 
ITY.” A “professional services agreement” to be signed by the client and returned 
with the initial payment stipulates that any information previously furnished by the 
“law office” is “under no circumstances to be construed as legal advice,” but only 

“as an opinion derived from a logical conclusion of facts.” It also contains a pro- 
vision that if no divorce is obtained all money paid on account will be refunded. 
Enclosed also is a pamphlet addressed “to whom it may concern,” the title of which 
is “Legal Status of Mexican Divorces Established by Decisions of United States 
Courts.” Its author introduces this essay in the conflict of laws by saying that while 
the divorce legislation of Mexico is very advanced, it is “based on strict morality, 
justice, and principles of International Law.” Hie refers to the diversity of state law 
in the United States and concludes therefrom that there can be no general criterion 
~ of the legality of divorces, that each case must be separately treated. The prospect 
is warned away from the advice of “judicial functionaries” with the following 
exhortation: 

“It generally happens that judicial functionaries upon presentation of a divorce obtained 
in Mexico, make the statement that it is not legal, but these mere opinions absolutely lack 
validity, as the functionaries in themselves do not constitute a court, nor do they have the 
right or authority to decide upon the validity or legality of a decision rendered in a foreign 
coun 

“Le us call your attention to this fact: the private opinion of any individual or public 
functionary has absolutely no weight in law; no more than the mere guess of the humblest 
citizen. It is only the final conclusions of the Supreme Court that count as law. 

“Beware of irresponsible and prejudiced private opinions.” 

In demonstration of his hypothesis that Mexican divorces are entitled to recogni- 
tion as a matter of international law he cites case after case not at all in point.” His 


* Many cases are cited for propositions which appear in those cases only as dicta. Others are cited 
without limitations which, if stated, would show that the cases do not apply to the type of divorce which 
the pamphleteer seeks to sell. For example, one paragraph reads: “Several of the States of the Union, 
such as New York, California, etc., have already recognized by decisions in each individual case, Mexican 
divorces obtained through mutual consent of parties, and those in which both parties have accepted the 
jurisdiction of the Mexican Courts. (Weber v. Weber, 238 N. Y. S. 333) (Stone v. Stone—Mr. Justice 
Field, April 1, 1929.) (Mexican divorce valid C. C. P. 1915) (Bancroft v. Bancroft, 178 Cal. = 
Elliott v. Wohlfrom (ss Cal. 384) (Sorenson v. Sorenson, 220 N. Y. S. 244) (Machransky v. Mac! 

166 N. E. 423 (Ohio) in the celebrated case in New York State a French divorce was upheld. (Gould ’. 
Gould, 138 N. E. 490-225 [235] N. Y. 214 [14].)” Of the reported cases only the Weber case involved s 
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bald statement that “mutual consent divorces are recognized in every State of the 
Union, notwithstanding that no court decisions have been rendered for or against 
same” is clearly false and misleading. Contrary to the settled law of this country he 
would have it that “jurisdiction of the subject-matter of the suit for divorce may be 
acquired, irrespective of domicil, by any civil court of the first instance, upon express 
or implied consent of any of the parties in the action.” New York and California, 
he states, by statute and ‘decision recognize the validity of such foreign divorces. As 
“logical conclusions of fact” he sets forth that the following virtues of an ex parte 
divorce proceeding: 

“rst—It makes possible remarriage. 

“2nd—It precludes a prosecution for bigamy, especially in the State - New York, 


providing the second marriage took place in another State of the Union, or in Mexico, or 


in other foreign country. This is a general rule in the majority of the states of the Union. 
“3rd—By such a decree the plaintiff constituted (sic) the foreign suit is estopped from 
attacking its validity and the defendant is likewise estopped where appears in the action.” 





Mexican divorce, but, like the Bancroft and Elliott cases, and the Gould case (wherein the court also 
relied on the parties’ long continued residence in France), that was a case in which a party was not 
allowed to question the jurisdiction of the court when he had invoked it. This writer was unable to 
find a report of the Stone case. The California Code of Civil Procedure section referred to makes no 
explicit reference to divorce, but merely states the conflicts rule that a valid foreign judgment will be 
entitled to recognition in California. The Machransky case upheld as a valid divorce a rabbinical “get” 
in Russia which divorced a couple married, and domiciled there at the time of the divorce. The Sorenson 
case, although it contains unnecessarily broad and doubtful language as to the limits of collateral attack 
on divorce decrees, merely upholds the validity of a divorce granted a husband domiciled in Denmark 
(also the marital domicil) from a wife who had left him and was in New York at the time of the 
decree. 

In support of the proposition that Mexican divorces are “valid and binding” in this country “on prin- 
ciples of comity” he cites the following cases (not always correctly): Barber v. Barber, 62 U. S. a2 
(1859); Hilton v. Guyot, 159 U. S. 113 (1895); Crimm v. Crimm, 211 Ala. 13, 99 So. 301 (1924); 
Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 Atl. 684 (1914); Warren v. Warren, 73 Fla. 764, 75 So. 35 
(1917); Stevens v. Allen, 139 La. 658, 71 So. 936 (1916); Banchor v. Mansel, 47 Me. 58 (1859); Walker 
v. Walker, 125 Md. 649, 94 Atl. 346 (1915); Robins v. Robins, 103 N. J. Eq. 26, 142 Atl. 168 (1928); 
Gray v. Gray, 143 N. Y. 354, 38 N. E. 301 (1894); Johnson v. Compagnic Génerale Transatlantique, 242 
N. Y. 381, 152 N. E. 121 (1926); People v. Mosher, 2 Park. Crim. 195 (N. Y. 1855); Powell v. Powell, 
211 App. Div. 750, 208 N. Y. Supp. 153 (1925); Kenner v. Kenner, 139 Tenn. 211, 201 S. W. 779 
(1918); Gaffey v. Criteser, 195 S. W. 1166 (Tex. Civ. App. 1917); State v. Nichols, 51 Wash. 619, 99 
Pac. 876 (1909). A Mexican divorce was involved in the Robins case only, the New Jersey court refusing 
to declare the divorce invalid because the fraud in obtaining the Mexican divorce was upon the state of 
the matrimonial domicil (New York) and not cognizable before the courts of New Jersey. Hilton v. 
Guyot contains a dictum at p. 167 that “A judgment affecting the status of persons, such as a decree 
confirming or dissolving a marriage, is recognized as valid in every country, unless contrary to the policy 
of its own (law). The dictum appears in a discussion of jurisdiction and of course does not mean that 
such a judgment entered by a court without jurisdiction is entitled to recognition. The other cases involve 
comity, but in each case, with the exceptions noted below, in which the validity of a divorce was in 
issue the divorce was granted at the unquestioned domicil of the party who obtained it. In the Gilder- 
sleeve case, and in Galloway v. Galloway, 116 Cal. App. 478, — Pac. — (19—), cited elsewhere in the 
pamphlet, foreign divorces were allowed to stand for want of a showing that the libellants had merely 
simulated domicil in the foreign jurisdiction for the purpose of evading the law of the matrimonial 
domicil. The holdings in these cases are explicitly prefaced by dicta that had such a showing been 
made the foreign decrees would not be entitled to credit. 

From a comparison with a like pamphlet from another .El Paso firm, it would seem that most of the 
“law" was hastily borrowed. At the conclusion of the leaflet is the statement “This needs no further 
comment nor more enlightenment.” It is submitted that the remark better applies to the above analysis. 
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To be sure, the purchasers of Mexican divorces can remarry. The second con- 
clusion concedes inferentially the potential criminal consequences of such marriages 
in the states where they are contracted: they are punishable as bigamous, unless the 
marriage takes place in the state granting the decree. And in some states, North 
Carolina for example, a statutory punishment. for bigamous cohabitation threatens 
one who follows the advice of contracting the subsequent marriage outside the state 
but who later cohabits with the newly-acquired spouse within the state. The prin- 
ciple of estoppel referred to in the third conclusion is definitely limited to an attack 
on the jurisdiction of the foreign court by a party who has invoked that jurisdiction. 
The “estoppel” does not affect the interest of the state or any other party not repre- 
sented in the foreign suit. 

How many have been duped by this type of information is indicated by the report 
that literally hundreds of divorces are granted to American couples every week by 
Mexican divorce mills.. Even if allowance is made for exaggeration common to such 
“statistics” the traffic is of a magnitude sufficient to justify the employment of such 
preventive measures as are now available. . 


Measvres Desicnep to Curs SoLiciTaTION 


In sixteen states it is a penal offense to advertise an offer to aid in the procurement 


of a divorce.® This includes the circulation within the state of an advertisement: 


originating outside the state. Except for interstate complications, direct steps might 
be taken under these code provisions to curb the practice. Another seventeen states 
have statutes making champerty and maintenance or barratry crimes.!°  Barratry is 
probably a common law crime in other states. Eleven states have laws making it 
criminal to advertise goods or services by false or misleading statements.’ It is not 
inconceivable that an astute district attorney or bar association might achieve some 
results with the aid of this criminal law. Maryland, by statute, has made it a crime 
to advertise for legal business,’* while the State of Washington has adopted as a part 


®N. C. Cope (Michie, 1931) $4342. 

* Ariz. Rev. Cope (Struckmeyer, 1928) $4567; Car. Penat Cope (Deering, 1931) $1594; Inu. Rev. 
Stat. (Smith-Hurd, 1933) c. 40, §22; Inp. Stat. (Baldwin, 1934) $2898; Mass. ANN. Laws (Michie, 
1933) c. 208, §§42, 43; Minn. Srat.. (Mason, 1927) §10461; Mo. Rev. Star.-(1919) $3517; Mont. Rev. 
Covers (Choate, 1921) §11564; Nev. Comp. Laws (Hillyer, 1929) $10145; N. Y. Cons. Laws (Cahill, 
1930) c. 41, §120; Omo Gen. Cope (Page, 1926) §13412; Ore. Cope (Bobbs-Merrill, 1930) $$14-483; 
R. I. Gen. Laws (1923) §6181; Va. Cope (Michie, 1930) §5116; Wase. Rev. Stat. (Remington, 1932) 
$2463; W. Va. Cope (Michie, 1932) $4730. 

* Ava. Cope (Michie, 1928) §§3308, 3309, 3318; Arx. Star. (Crawford & Moses, 1921) §2764; Ga. 
Cope (1933) §$9-9901; Iowa Cope (1931) §13308; Kan. Rev. Stat. (1923) §§21-745; La. Gen. Stats. 
(Dart, 1932) $461; Mp. Ann. Cove (Bagby, 1924) art. 27, §18; Miss. Cope (1930) §$3711, 3712; Nes. 
Comp. Star. (1929) §$28-1235, 28-1236; N. M. Srar. (1929) $$35-3001, 35-3002; Oxxa. Comp. Star. 
(Bunn, 1921) $1682; S. D. Comp. Laws (1929) $3782; Tenn. Cope (Williams, Shannon, Harsh, 1932) 
§11109; Tex. Penat Cope (1928) art. 430; Vr. Gen. Laws (1917) $7060; Wis. Stat. (1933) $348.325- 

™ Kan. Rev. Stat. (1923) §§21-1104, 21-1112; Ky. Stat. (Baldwin, 1930) §1376f; La. Copz Cam. 
Proc. (Dart, 1932) §$966. 967; Mp. Ann. Cope (Bagby, 1924) art. 27, §183; Nes. Comp. Stat. (1929) 
$$28-1235, 28-1236; N. H. Pus. Laws (1926) c. 387, §10; N. D. Comp. Laws (1913) $9989; Pa. Strat. 
(1920) $7671; S. D. Comp. Laws (1929) $4257; Tex. Penat Cope (1928) $1554; Uran Rev. Strat. 
(1933) $103-4-2. Mp. Ann. Cope (Bagby, 1924) art. 27, $19. 
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of its statutory law the Code of Ethics of the American Bar Association,?* Canon 27 
of which condemns advertising for business. In most states, therefore, criminal 
penalties are available for use against the lawyer advertising migratory divorces.** 
These criminal sanctions may be used either in prosecutions by the state, or as stand- 
ards of conduct in disbarment proceedings. 

Where solicitation is carried on by attorneys the disciplinary powers of the bar 
associations have been used as a check on the practice. The number of cases shows 
that some bar associations in the affected areas have been active in prosecuting 
lawyers subject to their discipline. The State Bar of California has been successful 
in stopping solicitation by attorneys of that state."5 On the other hand the city bar 
associations of Chicago and Philadelphia report that no such cases have come to their 
notice. A New York attorney who advertised that “matrimonial actions” were his 
specialty was suspended from practice for one year, because his advertisement violated 
the spirit of the penal code provision against advertising for divorce business, and 
because such advertising was unethical.*® A Colorado court, without the aid of such 
a statute, found that a newspaper advertisement reading “Divorces legally obtained 
very quietly, good everywhere. Box ... Denver,” “is against good morals, is a false 
representation, and a libel on the courts sf} justice . . . for which the Supreme Court 
is empowered by statute to strike his name from the roll of attorrieys.” The court 
suspended the defendant for six months because he professed willingness to refrain 
from such advertising in the future, and because he did not know that his conduct 
was wrong.!7 In a later case the same court disbarred an attorney for a similar 
offense.2® 

In 1875 a Chicago attorney, a pioneer born half a century too soon, was disbarred 
for soliciting divorce business. His method was to insert advertisements in divers 
newspapers in and out of the state of Illinois a sample of which is the following: 


“Divorces legally obtained for incompatibility, ete. 
Residence unnecessary. Address P. O. Box 1037, Chicago, Ill.” 


Sometimes he used the phrases “without publicity” and “scandal avoided.” Incom- 
patibility was not a ground for divorce in Illinois, but the defendant proposed to get 
the divorces under the liberal law of Utah. His bargain paralleled that of our El 
Paso friends even as to its financial terms. The fee was $125, to be refunded if no 
divorce was obtained. After roundly denouncing the attorney for his schemes, the 
court said, “This court, having power, by express law, to grant a license to practice 
law, has an inherent right to see that the license is not abused, or perverted to a use 


* Wasn. Rev. Stat. (Remington, 1932) $139-15. 
“The writer has been unable to find any applicable statutes in Alaska, District of Columbia, Colorado, 
Connecticut, Delaware, Florida, Idaho, Maine, Michigan, New Jersey, South Carolina and Wyoming. 
™ Letter to the author from the secretary of the State Bar of California. 
™ Matter of Neuman, 169 App. Div. 638, 155 N. Y. Supp. 428 (1915). 
™ People v. McCabe, 18 Colo. 186, 32 Pac. 280 (1893). 
* People v. Taylor, 32 Colo. 250, 75 Pac. 914 (1904). 
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not contemplated in the grant.”3® In at least one case which is precisely comparable 
to this the Texas Bar seems to be unwilling to act. 

South Dakota has suspended an attorney for advertising himself as a divorce 
lawyer. The defendant published a booklet in which were contained clippings 
purporting to have been taken from many newspapers referring to him as an inter- 
national expert on marriage and divorce. The case is interesting in that no express 
statute prohibited advertising for divorce business. The court rested its decision on 
the ground that advertising as a divorce lawyer was unprofessional conduct.?° 

In California a lawyer and his wife formed a corporation the purpose of which 
was to publish a book concerning Mexican and Nevada divorces. No such book was 
in fact published but an extensive advertising campaign was carried on, exhorting 
the public to read his treatise on Mexican and Nevada divorces. The court found 
that the whole scheme was one to advertise for divorce business, was unprofessional 
conduct, and suspended the lawyer for one year.?4, When he persisted in his scheme, 
he was later disbarred.?* 

Unfortunately most of those who practice this solicitation are not subject to the 
regulations of the bar associations in the affected communities. Many are lawyers in 
the “mill districts” who send their literature through the mails. It is not confidently 
to be expected that the bar associations of the districts which profit by the divorce 
trafic will be overly zealous in censoring the activity and practice of their members. 
Another perplexing obstacle in the way of progress of bar associations in this work is 
the fact that reputable lawyers codperate with the system of migratory divorce. Very 
often such a lawyer will forward business to a Reno or Hot Springs correspondent, 
and will manipulate legal devices to make the decrees as effective as possible. So that 
lawyers in the stricter states may not be in the dark in the selection of a correspondent 
to handle business in the divorce mills of Mexico, divorce lawyers on both sides of 
the Rio Grande circularize the bar widely, furnishing references and the forms to be 
used in commencing divorce actions.?* It should be urged that for a lawyer to aid 
in the procurement of such a divorce is a fraud on the public policy of the state by 
whose grace he practices law. 

The states find great difficulty in enforcing their penal provisions against advertis- 
ing for divorce business against extra-state advertisers. Even within the states the 
force of such statutes is limited by the fact that specialists in “Mexican and Cuban 

* People v. Goodrich, 79 Ill. 148 (1875). 

In re Donovan, 43 S. D. 98, 178 N. W. 143 (1920). 

= Mayer v. State Bar of Calif. 26 P. (2d) 9 (Cal. 1933). 

* Mayer v. State Bar of Calif., 39 P. (2d) 206 (Cal. 1934). 

™The name of one El Paso “Attorney and Counselor at Law,” handling “Mexican Matters Ex- 
clusively,” does not appear in the most comprehensive American legal directory. In a letter sent to New 
York lawyers he solicits the privilege of handling their Mexican cases for them. His terms are set forth 
in this manner: “I quote you a special price $80. EIGHTY DOLLARS for each case, PAYABLE AT THE 
DELIVERY of the decree, which condition is the best guarantee for the Lawyer who sends the case. This 


sum covers EVERYTHING.” (It will be noted that this figure is $45 cheaper than the regular retail rate 
and 20 per cent below the lowest bargain rate to the individual.) 
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Law” seemingly can advertise with impunity, in spite of the obvious fact that the 
principal interest of United States residents in such law relates to the divorce pro- 
visions. No less than five such advertisements were carried in the eminently re- 
spectable New York Herald Tribune on Sunday, June 9, 1935. 

A subcommittee of the Executive Committee of the American Bar Association 
has been appointed “to consider and suggest such proceeding by Federal officials as 
may be now available to prevent the use of the mails in such illegitimate and fraud- 
ulent purposes and to recommend such appropriate legislation by Congress as may 
be necessary to lessen the evils resulting therefrom.” The Committee on Unlawful 
Practice of the Law of the Association of the Bar of the City of New York has been 
specially commissioned to do work toward the same end. The chairman of that 
committee sees as the only effective curb for the evil the promotion of Federal legis- 
lation making it a criminal offense to use the mails for the purpose.** Hie states 
that the New York body has been unable to get any help from the bar associations 
of the states from which the solicitations emanate. 

It would take no great stretch of imagination to see an application of the present 
postal prohibition against using the mails to defraud to the practice of soliciting 
divorce business through that medium. Amendatory legislation could greatly ex- 
pedite the barring of advertising matter by eliminating the necessity for the always 
dificult proof of fraud: Careful draftsmanship would be requisite to effect a pro- 
hibition upon offers to procure divorces sent in response to inquiries if interference 
with legitimate legal business is to be avoided. It must be recognized, moreover, 
that the present momentum of the cheap divorce industry should sustain it for some 
time even without further advertising. Perhaps the most potent weapon that the 
bar can utilize is the press. A March 20, 1934, press release by the Department of 
State calls attention to the fact that a great many decrees of divorce purporting to. 
have emanated from State of Morelos in Mexico were counterfeit, and the seals and 
signatures upon them were forgeries. Mention is also made to the fact that genuine 
decrees of divorce obtained by American citizens in Mexico are of questionable 
validity in the United States. The force of the warning is considerably lessened by 
the fact that the release is couched with the indirection and delicacy characteristic of 
diplomatic communications. It would seem reasonable that a few highly-publicized, 
bigamy prosecutions would apprise the people that the invalidity of this type of 
divorce is something more than the idle and gratuitous opinion of “certain judicial 
functionaries.” 


Tue Réxe or tHE Lecat Arp Societies 


Up to this point the discussion has had reference to the problem of the prevention 
of solicitation of migratory divorces. While: these means of prevention are still in 
development there exists the serious problem of the protection of the public from 


™ Letter to the author from Mr. Livingston Platt, chairman, who remarked, however, that the com- 
mittee had just begun its work on this problem. 
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unnecessary hardship. In the large cities the legal aid societies have undertaken to 
protect the interests of indigents whose interests are involved in divorce questions.*® 
These societies are usually concerned with obtaining support for children and de 
serted wives. In New York there are also frequent inquiries as to the right of either 
spouse to remarry. Where the interests of children are involved the legal aid 
agencies are anxious to insure the benefit of the law of the domicil to the children, 
The special principle of estoppel in this phase of divorce law often confronts a wife 
who once joined in the proceedings for the foreign divorce but who later seeks to 
assert her marital rights at the domicil. 

Reno and Mexican divorces appear fairly frequently in these charity cases. The 
legal method employed in protecting the interests of the defendant spouse in Reno 
or Mexican divorce suits is calculated to disappoint many of those who have relied 
blindly on the sanguine claims of agents for the divorce mills. No appearance is 
entered in the foreign proceedings. However, in a race against the entry of a default 
decree, suit is promptly brought in a court of the domicil for a decree of separate 
support or divorce. 


Still more common are the cases in which the husband’s purpose in leaving home | 


is connected with his employment. Relishing the freedom of new surroundings, or 
seeking to clear the way for new alliances, these migrants apply to the courts of 
their new homes for divorce. Usually notice is served on the wife by mail. When 
such a wife comes to a legal aid society for advice or service, codperation is solicited 
from an allied agency or voluntary counsel in the locality of the suit in the contest 
of the case. In this situation also, a suit for divorce or separate maintenance is 
brought at the marriage domicil or the wife’s domicil in attempt to obtain a decree 
before the husband’s suit is concluded. But after the legal rights are determined, the 
wife has her greatest problem in their enforcement. It is no small matter to catch 
up to a transient husband and affect him with legal process. 

The Boston Legal Aid Society has found a useful ally in the Navy Department 
Many sailors leave their wives in Boston and seek divorce in some far-off jurisdiction. 
When the wife obtains a court order for support the Navy Department requires the 
husband to allot a monthly amount for the support of the wife and minor children, 
Because an order for support will not be enforced by foreign courts except as to pay- 
ments which have accrued,?* the procedure for strictly legal enforcement of the 
wife’s rights is clumsy at best. Courts of some of the western states seem reluctant 
to deny the effectiveness of divorces granted within those states against the claims 
of spouses residing elsewhere. Often the chances of practical enforcement of legal 
rights against property at the marital domicil are diminished by the fact that the 
husband is represented there by counsel more interested in tactical advantage than 


® Acknowledgment is hereby made to The Boston Legal Aid Society, The Legal Aid Bureau of Chicago, 
The New York Legal Aid Society, The Legal Aid Bureau of the District of Columbia, and The Souther 
California Legal Aid Clinic for their codperation in furnishing information as to their work in this field. 
* ResraTEMENT, ConFiicr oF Laws (1934) $$462, 464. 
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to in social justice. A state is loath to institute rendition proceedings against a way- 
2 ward husband for fear of having him as well as the wife on their relief rolls. The 
le operation of this factor is to relieve the husband of the fear of criminal prosecution 
er for his neglect. 


id To render the work of such agencies as the legal aid societies of maximum 
“" effectiveness clearly the active codperation of the courts to which migrant divorce 
fe seckers apply is requisite.27 And at present the prospect for such assistance—at least 
to from the divorce-mill states—seems very remote. 


* For a discussion of an arrangement for effective codperation of this sort, see Wainhouse, Protecting 
the Absent Spouse in International Divorce: The Detroit Experiment, infra, p. 360. 
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PROTECTING THE ABSENT SPOUSE IN 
INTERNATIONAL DIVORCE: THE 
DETROIT EXPERIMENT 


Daviv W. Warnuouse* 


Story, writing in 1841, said: “Upon the whole, the doctrine now firmly established 
in America upon the subject of divorce is, that the law of the place of actual bona fide 
domicil of the parties giving jurisdiction to the proper courts to decree a divorce for 
any cause, allowed by the local law, without any reference to the law of the place of 
the original marriage, or the place, where the offence, for which the divorce is 
allowed, was committed.”2 Seven years prior, on the occasion of Story’s first edition 
(1834), such a statement would not have been justified i in view of the uncertainty and 


the paucity of judicial decisions. 

By the time Bishop wrote his Marriage and Divorce, in ‘tsa, the complication of 
separate domicils had arisen creating the necessity of recasting and refining Story's 
generalization with respect to “the domicil of the parties.” If the husband “commits 
an offence which.entitles [the wife] to have the marriage dissolved,” wrote Bishop, 
“she is not only discharged thereby immediately, and without a judicial determina- 
tion of the question, from her duty to follow and dwell with him, but she must 
abandon him, or the cohabitation will amount to a condonation, and bar her claim 


®A.B., 1923, LL.B., 1927, Harvard; B.C.L. 1927, Oxford. Member of Maine and New York Bars. 
Assistant United States Attorney, since 1934. Formerly Assistant Director of Research, Council on Foreign 
Relations, 1929-1932; Director, International Migration Service, 1932-1934. Lecturer, Fordham Univer- 
sity, 1932-1934. Co-author of Survey of American Foreign Relations, 1931-1932, Enlarged Latané's 
History of American Foreign Policy. “Editorial writer, Christian Science Monitor. 

1 Conriict or Laws (2d ed. 1841) $2302. 

Marriage as an indissoluble institution seems to have been unknown in primitive law. Roman law 
recognized divorce under two'forms: (a) by mutual consent; and, (b) by repudiation on the part of one 
of the spouses (Cop. Just., 5, 17, 8). There were no formal requisites. The Lex Julia de adulteriis, in 
the more developed stage of Roman law, provided that a notification of the repudiation (Jibellus repudis) 
should be given in the presence of seven witnesses. With the Christian emperors, the law experienced a 
radical change (Uxp. Rec., 6, 10). By 331, in the reign of Constantine, severe punishment was inflicted 
upon the spouse who repudiated the marriage without just cause which was limited to three in number: 
where the husband is a despoiler of graves, a poisoner, or a homicide; where the wife is a poisoner, 8 
procuress, or an adulteress. 

Certainly divorce was a well known institution and commonly practiced amongst Jews, Greeks, and 
Romans. The principle of indissolubility of marriage was proclaimed by the Apostles and triumphed 
with St. Augustine who conceived the idea of marriage as a sacrament. 
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to the remedy. In other words, she must establish a domicil of her own, separate 
from the husband.” 

The assertion that the spouses could maintain separate domicils raised the ques- 
tion of which domicil could grant a divorce. The logic of the situation required the 
answer which Bishop gave. “To entitle the court to take jurisdiction, however,” he 
said, “it is sufficient that one of the parties be domiciled in the country; it is not 
necessary that both should be.”® ‘The principle that the domicil of either party 
could grant a divorce has given rise to complexities, which raise fundamental prob- 
lems in the administration ef the divorce laws both here and abroad. 


Divorce Wirn a Derenpant Spouse. ABRoaD 


What are some of the problems that arise where the husband in this country 
institutes an action of divorce? How and in what way can the spouse who is abroad, 
usually in some remote European village, plead to the libel? No one will deny that 
the courts in this country by and large are eager to make a just and proper disposi- 
tion of the controversies before them. Yet, when the contest is one-sided, where 
there is no answer of any kind by the absent spouse, it is obvious that the court is 
acting as a mere rubber stamp in granting a divorce decree. The formal require- 
ments are ceremoniously adhered to by judge and attorney, and the golden seal of 
the court on the ‘nal decree is an ironic symbol in the face of the substantial fee paid 
by the client to his attorney. 

An examination of the operation of some of the aspects of divorce law and its 
effect upon the defendant spouse residing abroad will indicate the way in which the 
judicial mill functions. 

One of the most common statutory grounds for divorce in the United States is 
desertion. Men of foreign nationality residing here resort to this ground most fre- 
quently because it is the easiest ground to “prove” on account of our immigration 
laws, particularly the immigration laws and their administration since 1924. A hus- 
band creates an appealing spectacle when he comes into court and states that he has 
sent his wife and children steamship tickets to join him here, produces proof that he 
has been supporting his family over many years by exhibiting postal money orders, 
etc. and alleges that his wife will not write to him (neglecting to tell the court that 
his wife can neither read nor write). But the spectacle abroad is much more appeal- 
ing. The wife and children have vainly tried to come to the: United States. They 
have gone to the American Consulate, twice or three times perhaps, for their im- 
migration visa. It involved great expense to come up to the city from the village. 
Each time the Consul informed the wife that he could not give her a visa. He feared 
that the family might become a public charge if it came to the United States inas- 


*MarrtacE and Divorce (1st ed. 1852) $728. ° See also Ditson v. Ditson, 4 R. I. 87 (1856), where 
Bishop's view was followed. 

*Bisnop, op. cit supra note 2, §727. This view is followed in most of the states, but see People w 
Baker, 76 N. Y. 78 (1879); Duncan v. Duncan, 265 Pa. 464, 109 Atl. 220 (1920); Lister v. Lister, 86 
N. J. Eq. 30, 97 Atl. 170 (1916); and Harris v. Harris, 115 N. C. $87, 20 S. E. 287 (1894). 
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much as the husband was earning but $22.50 a week. How could he support a 
family of five, the Consul inquired. Furthermore, there is a great deal of unem- 
ployment in the United States. If the husband should lose his job, the family would 
go on relief and become a public charge. This side of the picture is not presented to 
the judge. The court grants the divorce on the ground of desertion. 

Is this desertion? : 

Under the law of the state of Illinois, for example, a plaintiff may be divorced 
from the defendant who has “wilfully deserted or absented himself or herself from 
the husband or wife without any reasonable cause for the space of one year."* The 
plaintiff husband files his petition in Chicago alleging desertion as the ground for 
divorce. The petition sets forth, inter alia, that the petitioner has for the past five 
years repeatedly requested his wife in Italy to join him; that he has sent her support 
regularly; that he has supplied her and his children with passage from Naples to 
Chicago; and, that notwithstanding these efforts, his wife and children have refused 
to join him. 

In Italy, the situation is quite different from that portrayed by the husband in his 
petition to the Cook County Superior Court in Chicago. The defendant has made 
desperate efforts to come to the United States. Her conduct was anything but “wil- 
ful desertion.” The simple fact is that the Immigration Act of 1917, Section 3, ex- 
cludes from admission into the United States: “persons who have been convicted of 
or admit having committed a felony or other crime or misdemeanor involving moral 
turpitude. .. ."5 The defendant in this case was refused an immigration visa 
because she was at one time convicted of a crime involving moral turpitude. She 
fell squarely within the excluded classes of aliens as set forth in Section 3 of the 1917 
Act. While this fact was known to the husband, the petition contained no allusion 
to the real state of the situation in Italy. The petition was granted on a one-sided 
presentation of “facts.” The lives of the wife and children in Italy have been affected 
by a court in Chicago which has acted in total ignorance of the true situation. 

In divorce proceedings where the spouses are separated by national frontiers, de- 
fault on the part of the absent spouse, as the term is used in the law, is a common 
occurrence. The courts do not like to grant a divorce on default. Many states 
provide that the “cause of divorce be fully proved by reliable witnesses.” A pro- 
vision of that sort breaks down in cases of international divorce. The court in prac- 
tice hears the witnesses produced by the petitioner, and one’s own witnesses are 
usually “proper” witnesses. The presentation is not a contest to ascertain the truth, 
but a thoroughly one-sided affair in which, in effect, the court is asked to give legal 
sanction to the wishes of the petitioner. Hasn’t the court been asked to perform a 
task for which the judicial process is not suited, particularly in.cases where it has no 
means of ascertaining whether the default is real, technical, or fraudulent? One 


“Inu. Rev. Star. (Cahill, 1931) c. 40. 
*39 Srat. 875 (1917), 8 U. S.C. A. $136(e). 
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might even go further and state that the present judicial machinery is inadequate to 
deal with divorce where there is no contest. 

It probably is not an exaggeration to state that there are literally thousands of 
women, particularly in the rural and backward districts of the European countries, 
who are divorced from their husbands in the United States but do not know it. In 
fact, in many instances, the divorced husbands here remarry and continue corre- 
spondence with their former wives who are utterly ignorant that they are divorced. 
In some instances, the man maintains a family here and one abroad, the wife here 
and the former wife abroad being unaware that they are sharing one husband. 

These problems suggest that the common law procedure of notifying the absent 
spouse that an action for divorce has been brought against him or her is faulty and 
in need of drastic revision. It is an arresting illustration of the persistence of stare 
decisis in a world transformed by time, technology, and the creative spirit. The rules 
concerning notice which the courts evolved were undoubtedly suited to the type of 
social and economic existence which obtained in this country nearly a century ago. 
The community was agricultural, the population homogeneous and rooted to the 
soil. Giving notice to a defendant to appear and defend a divorce action, or any 
action for that matter, was a simple affair. The world was as large then as it is now, 
but man confined himself to a very much smaller part of it then than he does now. 

Notwithstanding the rapid and amazing changes that have taken place in our 
social existence—a society on wheels—no corresponding changes, with very rare 
exceptions, can be said to have taken place in the divorce procedure to keep pace 
with a changed world. Today, as eighty or more years ago, the plaintiff “serves 
notice by publication” upon the defendant spouse who is out of the jurisdiction. The 
plaintiff's attorney sends a copy of the order of publication to the defendant to an 
address supplied to him by his client. The address, more often than not, is a 
fictitious one. The letter finds its way back to the attorney's office with the familiar 
notation, “person unknown.” The attorney and his client having made “diligent 
efforts” to serve the defendant, and due and proper proof thereof having been made, 
the court may proceed to declare the marriage dissolved. 

In many of the states, there are statutes giving the defendant wife the right to 
counsel for whose services the husband is obliged to pay. In many cases, the wife 
may have a good and meritorious defense, but how is she to get it before the court 
if she has no counsel, or is not aware of the fact that she is entitled to legal services? 
When a wife ip Lewof, a small village in Poland, receives a paper in English print 
from America, she takes it to the notary and asks him to tell her its contents. He 
hints to her that it is an important paper, but without compensation he cannot 
really tell her what it contains. The notary has a monopoly in the village on trans- 
lations from English into Polish, and since his price is not determined by the law 
of supply and demand, the wife pays the fee requested. It is a notice to appear and 
defend an action of divorce instituted against her by her husband. How can she 
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appear! Detroit is five thousand miles away. Where is she to get the money for 
transportation? The crop yielded only ninety dollars last year; there are four 
children to feed and care for. Who is to defend her interests in Detroit? 

The difficulties suggested are by no means exhaustive. There is obviously a need 
for making the divorce action a two-sided contest. At least an opportunity should 
be afforded the defendant to present her side of the case. The means whereby this 
can be made possible has been the concern and responsibility of social workers and 


not that of lawyers. 
Tue Dertroir ExperiMENT 


In the Circuit Court of Wayne County, Detroit, Michigan, an unusually large 
number of foreign-born men, in the balmy economic days of 1927 to 1930, brought 
divorce actions against their wives residing abroad, generally upon the ground of 
desertion. The wives abroad could not or did not appear; there was no answer to 
the petition, and in due course the decree was granted. The proceedings were in 
. effect ex parte. The problem assumed scandalous proportions, and even the popularly 
elected judges were aroused by what they believed were frauds upon the court, but 
not having the means of ascertaining the facts, were helpless to remedy the situation. 
Obviously the judicial arm, in the absence of some kind of machinery, could not 
reach out to some remote village in Jugoslavia where the defendant wife might be 
living to ascertain whether, for example, there were two, three, or five children of 
the marriage and whether a child’s age was 21, 23, or 9; and whether the allegations 
in the petition, with respect to desertion, were true or false. The court in these cases 
was entirely at the mercy of the petitioner, a strange, and indeed an extraordinary, 
perversion of the independence and integrity of the judicial system. 

There is attached to the Circuit-Court of Wayne County an institution known as 
the Friend of the Court,® created by the legislature in 1919 and charged, inter alia, 


* Mics. Comp. Laws (1929) §$12783-12787.. 

“An Act for the protection of dependent minor children and to compel enforcement of chancery de- 
crees where there are minor children in divorce cases, who are liable to become public charges and are 
not properly cared for by their custodians and to enforce the payment of amounts decreed them in court 
of chancery. .. . 

“*12784—Sec. 2. It shall be the duty of the ‘Friend of the Court’ in their respective counties to examine 
all records and files in divorce cases where decrees have been rendered and there are dependent minor 
children and ascertain if said dependent minor children regularly receive the various and definite amounts 
decreed them by their respective circuits, that the same is applied for their support, maintenance, education 
and betterment, and that said dependent children are properly cared for by their custodian. To bring 
into court when necessary by citation or otherwise all persons who are delinquent in making said payments 
or who have the care, custody, support, maintenance and education of said dependent minor children and 
to ascertain if said dependent minor children are receiving the proper care, maintenance ahd education 
and whether they are liable to become a public charge. - 

“12785—Sec. 3. Said ‘Friend of the Court’ shall have full power by citation or other order duly 
issued by the circuit court to compel the attendance of witnesses to take testimony and to do each and 
everything necessary, including the taking of contempt proceedings, to collect any and all delinquent 
payments due to said dependent minor children, to make recommendations to the circuit courts for the 
betterment of the conditions of said minor children and ascertain the moral and general conditions sur- 
rounding said dependent minor children and shall report the result of his findings in writing to the 


circuit court. .. . 
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with the responsibility of protecting minors and to compel the enforcement of 
chancery decrees where there are minor children in divorce cases. The office of 
Friend of the Court of Wayne County consists in the main of the Friend of the 
Court, five assistants, and fifteen investigators. It is the right arm of the Court in 
divorce proceedings, and has served to prevent fraud from being perpetrated upon 
the Court as well as to make its decrees effective. 

A reading of the Michigan statute, setting up this body, indicates that the em- 
phasis is entirely upon protecting dependent minor children within the jurisdiction 
of the court. Notwithstanding the fact that the statute is silent on the situation 
where the father is in the jurisdiction of the Court and children out of its jurisdic- 
tion, nevertheless the socially-minded judges of the Circuit Court of Wayne County 
and social service agencies interested in protecting the welfare of children saw in 
this statute an opportunity to use social service agencies in bringing to the Court's 
attention the family history not alone of the plaintiff but also of the plaintiff's wife 
and children abroad. The International Migration Service’ was particularly fitted to 
make these social investigations abroad for the Friend of the Court because of its 
long experience with separated families and its far-flung organizational facilities. 

Thus, when the husband files his petition for divorce against his wife, resident 
abroad, the Friend of the Court examines the husband and obtains from him certain 
skeleton facts concerning his family history, the number of children, where they 
reside, the character of his employment, his earnings, etc. Upom discovering that 
there are children of the marriage, the Friend of the Court sends a copy of the report 
to the International Migration Service requesting that the wife abroad be interviewed 
concerning the charges in the petition, the manner in which the children are living, 
who supports them, and such other facts as will enable the court to dispose of the 
petition intelligently. This report is recast in the New York ‘office into language 
which, let us say, the office in Berlin will understand. The offices of the Interna- 
tional Migration Service are staffed with-trained social workers* who know the lan- 
guage, the customs, and the social service resources of the country. If the wife and 
children reside in Frankfurt-am-Main the Berlin office calls upon a local social 
service organization to secure an interview with the wife and to oblige it with a 
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In England there is a somewhat analogous institution known as the King's Proctor. In petitions for 
the dissolution of marriage or for declarations of nullity of marriage, the King’s Proctor, under the direc- 
tion of the Attorney-General, and by leave of the Court, intervenes in the suit for the purpose of proving 
collusion between the parties. 23 & 24 Vicr. c. 144, $7;°36 & 37 VicT. c. 3%. 

* The International Migration Service is an international social service organization founded in 1923 
for the purpose of uniting separated families. It is a voluntary organization, non-profit making, and sup- 
ported entirely by voluntary contributions. Its headquarters are in Geneva, and there are office branches 
in New York, Paris, Marseilles, Prague, Berlin, Warsaw, and Athens. It has in addition trained and tried 
corresponderts in some fifty other countries. In its more than ten years of existence this organization has 
developed extraordinary facility for making social investigations in the remotest parts of the world and 
through its personnel has gained leadership in the field of international family case work. 

* Many of the social workers in the foreign offices have been trained in the United States. 
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full and complete history of the family, particularly the wife’s reaction to the divorce 
petition, the number of children, their ages, their mode of living, etc., etc. 

A report which came back in one of the Detroit cases from a wife in Lithuania 
is well worth while quoting at length, in her own words, for it indicates the char- 
acter of the reports that are usually obtained. No one reading it can fail to be 
struck by its directness, simplicity, and honesty.® 


On the 15th August 1933, my husband filed his petition in the Court of Detroit to 
divorce him from me; in this connection‘i have the honor to state and explain as follows: 

There are no grounds for thinking that I and my daughter Genovaite live in Stalin- 
grad, U.S. S. R., for as a matter of fact both we are living in Lithuania, in the village of 
Salakas, where I have come from U. S. S. R. at the time specified below. He filled his bill 
of complain on grounds of cruelty (it must be understood my cruelty) and desertion, 
which do not agree with truth and are a sheer fiction. I certify that from November 1923 
till the end of the year 1927 I was getting fifteen dollars.a month for me and my children’s 
living, but his assertion that I refused to come back to the United States of America is 
groundless, for I never did it. It is true that we were married in Lichbourg, Pennsylvania, 
on the roth January, but it was in 1911, not in 1912, for even our son Johas (John) was 
born in autumn 1911. It is true that both we lived in Michigan from 1916 till 1921, but this 
is not true that we separated in Leningrad on May 1st, 1922, for in that year I came 
back to Lithuania, and joined him here, in Saiakas; we lived here together, and on April 
25th, 1923 our daughter Genovaite was born to us. He says he is sure I am living with 
another man, but such his conviction is wrong, unfounded; I live with che said daughter 
Genovaite, my mother-in-law, his own mother, and his sister; and I have no other man, 
the blessing and wedding of our Church being dear to me. Until our children, John, 
Violet and Aldona had gone to America we corresponded with my husband and kept 
up our relations, but after their departure I no longer knew my husband’s address, because 
he ceased writing; and even my gone children could not give me their father’s address 
for they did not know it either. 

“I state that I do not agree to be divorced. And the conditions of my life are these; 
I live in the village of Salakas together with my mother-in-law, and my husband’s sister; 
I earn my and my daughter’s living with the trade of a seamstress, which I have not 
wholly acquired, and in summer I hire myself out to work by the day; yet my life is getting 
worse on account of my poor health and weak eyes. As I have stated, I do not agree to 
be divorced and agree to live with my husband and consent to join him; but he must 
send-me money for my and my daughter’s journey. But since the life in America is 
getting worse, it would be better for my husband to come back to Lithuania and live 
with me and our daughter together for he will be able to earn for us all sufficiently. 

“What I really want is that all we live together; therefore I ask my husband to endeavor 
to bring it about, especially as on it depends our daughter Genovaite’s happiness, consider- 
ing her young age—she is not twelve as yet—and one, understands what it means for 2 
child when it has not its father or mother by itself. I have provided for her as much as 
I have been able to; she is now in the fifth grade at school. My health and eyes, I say, 
are getting worse, therefore her life may become harder; and until she joins her father it 
is necessary that he were sending for her living though eight dollars a month. My hus- 

* The legal validity of these reports submitted to the Friend of the Court raises the problem to what 
extent they run counter to the right of cross examination. Thus far, the question has not been contested. 
It should be pointed out that this legal difficulty can be overcome by the taking of depositions which 
requires the giving of notice to the other side. 
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band can understand that I also need money to live, therefore, if he does not consent to 
do it freely, I beg the Court to adjudge to me for my livelihood, and especially eight dollars 
a month for our daughter.” 


The signature of the wife is attested to by a priest and two witnesses, with the state- 
ment: “We certify that the report was written in our presence.and that the statements 
made in it are true, because .......... ’s life in Salakas is known to us well.” 

In this socio-legal codperation between the Court and the International Migration 
Service, it is obvious that the Friend of the Court cannot act as attorney for the wife 
abroad. Some one must represent the wife. Answers to petitions, motions for 
temporary alimony, motions .to dismiss, motions to vacate.a decree, negotiations with 
the attorney for the plaintiff, and a score of other details surrounding the divorce 
contesi, are not functions given to the Friend of the Court by the statute. The 
Detroit Legal Aid Bureau was accordingly invited to codperate and act in the 
capacity of attorney for the wife whenever the circumstances of the case warranted 
representation. Thus, when the wife is interviewed by the social worker, she is 
asked whether she would like to have a lawyer represent her. A copy of the report 
is sent to the Friend of the Court, and one to the Legal Aid Bureau with the request 
that it file an appearance on behalf of the wife and take such steps as will protect 
her interests as well as that of the children.?° 

Interviews with the wife abroad quite often cannot be secured within the time _ 
the respondent must file her answer. Under such circumstances, the International 
Migration Service informs the Friend of the Court and requests more time. Since 
the Court will not act on the husband’s petition without some kind of recommenda- 
tion from the Friend of the Court, the wife’s rights are not prejudiced where a 
report is not filed within the statutory period to appear and answer. The Friend of 
the Court’s inaction automatically serves to extend the time to appear and answer. 
This is a salutary device, for, were the International Migration Service obliged to 
secure reports within the statutory period, many cases would go by default. Where 
the wife, for instance, resides in some remote village in Rumania, over mountains 
accessible only by mule and usually impassable in the winter months, a report by a 
social worker who has to make the journey, let us say from Bucharest, is apt to be 
more than three months in coming. In Czecho-Slovakia, the social worker in the 
more remote parts of the country “rides the circuit” once every three months. The 
International Migration Service might ask for a report just after the worker has 
been through the village not to return there for another three months. In such 
situations the Friend of the Court is apprised of the reasons for the delay. and 
requested to act accordingly. 


™ By statute, the husband in Michigan may, in the Sinidten of the court, be obliged to pay the wife's 
attorney's fees. Micu. Comp. Laws (1929) §12735. 
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Tue Resutts oF THE EXPERIMENT 


The experiment in socio-legal codperation involving the International Migration 
Service, the Detroit Legal Aid Bureau, and the Friend of the Court has been carried 
on for four years. During that period the three agencies handled some one hundred 
and twenty-five cases. Some tentative conclusions may now be drawn. 

It is apparent that the Immigration Acts of 1917 and 1924, as they are now drawn 
and interpreted by the administrative and judicial bodies, aid disruption of 
family life. In a majority of the cases handled in Detroit the husbands left their 
wives with every intention of sending for them as soon as it was economically feas- 
ible. The social history of the families studied indicate that the relations between 
husband and wife abroad were what might be termed normal. The pattern usually 
present in separated families obtained in most of these divorce cases. Correspondence 
the first year is fairly regular and so are remittances from the husband to the wife. 
In the second year the correspondence grows less frequent, but, notwithstanding this, 
the husband sends his postal money orders. In the third or-fourth year, he will send 
steamship tickets for his wife and children. Months elapse, and sometimes years of 
waiting. The family abroad has been caught in the immigration law web. Recrim- 
inations set in. The husband can’t understand why his wife and children do not 
join him, and the wife cannot make the husband understand that the consul will 
not give her a visa because he is afraid the family will become a public charge, or 
because of one of the children cannot pass an intelligence test, or another is afflicted 
with tuberculosis. Seeing no possibility of his wife and children joining him 
where his bread and butter is, the man sets up another establishment here. In a 
large majority of the cases, the husband, at the time of the commencement of the 
divorce proceedings, was living with a “wife” in Detroit by whom he had had 
several children. His desire for a divorce is merely to regularize the status of the 
second “wife” and to legitimatize the children of the second relation. Little did 
Congress realize that in enacting the Immigration Acts of 1917 and 1924 it was 
contributing a substantial amount of grist for the American divorce mill. 

It is fair to state that 90 per cent of the cases handled would have gone by default 
were it not for the codperation of these three agencies. This estimate is based on 
the experience of the Detroit Circuit Court prior to the time the experiment went 
into effect. Concretely, the appearance of the International Migration Service in 
the divorce contest has prevented a fraud upon the Court. Moreover, whenever a 
decree dissolving the marriage has been entered, it carried with ic a direction to the 
husband to support the children in some stipulated amount, and, in many cases, 
alimony for the wife. Invariably the recommendation of the International Migra- 
tion Service with respect to the amount needed for the support of the children abroad 
—in Poland, ten dollars a month will keep two children well fed and clothed—is 
accepted by the Friend of the Court who ‘in turn recommends that amount to the 
Court. It is the duty of the Friend of the Court to see that the sum decreed is 
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paid regularly. That money is sent to the children abroad directly or through the 
International Migration Service, depending upon the convenience in each individual 
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case. 

In some twelve cases when the International Migration Service learned from the 
wife in Europe that the land and the house she occupied belonged to her husband, 
it requested the court in Detroit to direct the husband to transfer the property to 
the wife or the children as the case might be. A proper deed is drawn up abroad 
and sent on to Detroit for execution, and then returned to the residence of the wife 
for registration. The importance of this to the wife and children cannot be over- 
stated, for in the agricultural regions of Europe, particularly, the economic welfare 
of a family is closely tied to the soil, and to vest ownership of a piece of land in the 
wife or the children assures the economic security of the entire family. 


ConcLusIon 


The experiment described arose out of a desire to fill a gap in divorce procedure 
where the litigants involved are separated by oceans and frontiers,’* a gap which 
very often resulted in a fraud upon the court and a gross injustice upon the wife 
and children. The collaboration between the Friend of the Circuit Court of Wayne 
County in Detroit, the Detroit Legal Aid Bureau and the International Migration 
Service, voluntary in character and without the benefit of legal sanctions, fills the 
gap in very large measure. Its drawback lies in the fact that two voluntary organiza- 
tions are performing a function which is properly one of government. 

One of the chief objects of government is to secure and protect the social interest 
of the individual. The problem presented here suggests that the present legal 
machinery must be changed to fulfil this object with respect to the administration of 
legal difficulties which concern individuals separated by frontiers. Lawyers as spe- 
cialists in social arrangements should be alive to this need, for, as one jurist has 
stated, “let us think of the problem of the end of law in terms of a great task or 
great series of tasks of social engineering.”** 


* Divorce is not the only field that is subject to this criticism. Workmen's Compensation and probate, 
where the relatives, heirs, or legatees, reside abroad, are other illustrations. ; 
* Pounn, THE Spirit oF THE Common Law (1921) 195. 











THE UTILITY OF INJUNCTIONS AND DECLARATORY 
JUDGMENTS IN MIGRATORY DIVORCE 


Atsert C, Jacoss* | 


I. IntropucrIon 


Of late years a number of decisions have dealt with two attempts to control mi- 
gratory divorce: first, the injunction against divorce proceedings outside the domicil;? 
second, the declaratory judgment in regard to the effect of a foreign ex parte 
divorce.? It thus seems desirable to consider the utility of such relief against so- 
called migratory divorces. Let us assume a simple fact situation. A man and 
a woman marry in State X and there cohabit as husband and wife. After some 
years a break-up occurs. One party desires to sever the marriage tie. It may be 
that the laws of State X provide no statutory ground for divorce within which he 
can effectively fit the case. The other spouse may not be willing to codperate.’ 


* A.B., 1921, University of Michigan; B.A., 1923, B.C.L., 1924, M.A., 1927, Oxford. Associate Rro- 
fessor of Law, Columbia University. Co-author of A Research in Family Law (1930). Published Cases 
and Materials on Landlord and Tenant (1932); Cases and Other Materials on Domestic Relations (1933). 

* Di Brigidia v. Di Brigidia, 116 N. J. Eq. 208, 172 Atl. 505 (1934), (1934) 12 N. Y. Univ. L. Q. Rev. 
135; Knapp v. Knapp, 12 N. J. Misc. 599, 173 Atl. 343 (1934); Perlman v. Perlman, 113 N. J. Eq. 3, 165 
Atl. 646 (1933); May v. May, 233 App. Div. 519, 253 N. Y. Supp. 606; Dublin v. Dublin, 150 Misc. 694, 
270 N. Y. Supp. 22 (1934); Richman v. Richman, 148 Misc. 387, 266 N. Y. Supp. 513 (1933), (1934) 
34 Cor. L. Rev. 172; Johnson v. Johnson, 146 Misc. 93, 261 N. Y. Supp. 523 (1933), (1933) 33 Cot. L. 
Rev. 536, (1933) 28 Inu. L. Rev. 295. 

*Henry v. Henry, 104 N. J. Eq. 21, 144 Atl. 18 (1928); Lowe v. Lowe, 265 N. Y. 197, 192 N. E. 
291 (1934), rev’g 241 App. Div. 711, 269 N. Y. Supp. 994 (1934); Schneider v. Schneider, 232 App. 
Div. 71, 249 N. Y. Supp. 131 (1931); Baumann v. Baumann, 250 N. Y. 382, 165 N. E. 819 (1930), 
(1929) 17 Cauir. L. Rev. 681, (1930) 43 Harv. L. Rev. 477, (1929) 28 Micu. L. Rev. 342, (1929) 14 
Minn. L. Rev. 96; (1929) 78 U. oF Pa. L. Rev. 114; (1928) 38 Yate L. J. 111; see also Somberg v. 
Somberg, 263 N. Y. 1, 188 N. E. 137 (1933), (1934) 47 Harv. L. Rev. 1059 (1934); (1934) 82 U. oF 
Pa. L. Rev. 542. ; 

*In regard to migratory divorces, see Canen, STaTisticaL ANaLysis oF AMERICAN Divorce (1932), 
c. V. Cahen, p. 63, distinguishes migratory or evasive divorces from non-resident divorces, that is, in 
other than the state of marriage. He comes to the conclusion that not more than three per cent of divorces 
are migratory. This figure may be low. 

“In regard to the statutory grounds for divorce, see 2 VERNIER, AMERICAN Famiy Laws (1931) 18-72. 
As to the lack of correlation between the so-called “natural” grounds for divorce and the statutory 
grounds, see Mowrer, Famity DisorGaNnizaTion (1927). 

® This is not the usual set-up, however. Divorce statistics indicate the extent to which codperation is 
present in divorce suits. According to the eleventh annual report of the United States Department of 
Commerce, Bureau of Census, on Marriage and Divorce, issued in 1934, the contested divorce cases are 


comparatively few, 13.3 percent in 1932, 13.9 percent in 1931, 12.6 percent in 1930, 13.8 percent io 


1929, 11.7 percent in 1928, and 15.4 percent between 1887 and 1906. 
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The first spouse decides to take advantage of the laxer divorce laws of some other 
state or country, where perchance there are more statutory grounds for divorce, 
where the courts may be more lenient in their divorce administration, and where the 
residence requirements are inviting.® 

With the effect of absolute divorces obtained in other states and countries we are 
not primarily concerned. Our law reviews are filled with discussions of the ef- 
fectiveness of such decrees.?7 The American Law Institute in the Restatement of 
Conflict of Laws® has endeavored to deal with these problems. The National Con- 
ference of Commissioners on Uniform State Laws in 1930 approved a Uniform 
Divorce Jurisdiction Act.® But still the ghosts of the Supreme Court cases of Ather- 
ton v. Atherton,'® and Haddock v. Haddock," linger to haunt us. Clarity is lack- 
ing. The complexing problems have not been effectively settled. Parties may be 
regarded as divorced in one state and yet as married in another. The disparity 
between the policies of the various states in regard to the nature of the divorce 
action,!? in regard to the various statutory grounds for divorce,’* in regard to the 
requirements of residence,'* and in regard to the recognition of ex parte decrees, 
has all added to the confusion. Of late years, the legislatures of some states have 
seen fit to relax materially the residential requirements.’> New divorce “markets” 
have entered the field.?® 

Our interest centers primarily on the spouse who is unwilling to codperate in 
the foreign divorce. Of course, he or she can stand by while the other proceeds 
to obtain a final foreign decree without contest, and then, if still desirous of en- 
forcing his or her marital rights, can do so in various ways.'7 ‘To what extent, 


*In regard to the residence requirements in the various states, see 2 VERNIER, Op. cit. supra note 4, 
106-113. ‘ 

*A sampling of the authorities in this field 1s as follows: Beale, Constitutional Protection of Decrees 
for Divorce, (1906) 19 Harv. L. Rev. 586; Beale, Haddock Revisited (1926) 39 Harv. L. Rev. 417; 
Greene, Enforcement of Foreign Divorce Decree in New York (1926) 11 Corn. L. Q. 141; Harper, 
The Validity of Void Divorces (1930) 79 U. oF Pa. L. Rey. 158; McClintock, Fault as an Element of 
Divorce Jurisdiction (1928) 37 Yare L. J. 564. 

® RESTATEMENT, ConFiict oF Laws (1934) §$110-114, inclusive. 

°9 U. L. A. 133. So far Vermont is the only state to adopt this act. Vt. Laws 1931, No. 45. How- 
ever, in 1933 Vermont repealed it, Vt. Laws 1933, No. 38, thus leaving no adopting states. 


* 181 U.S. 155 (1901). ™ 301 U. S. 562 (1906). 
“ That is, whether a divorce suit is in the nature of an action in rem or an action in personam, 
* See note 4, supra. See note 6, supra. 


Nev. Sess. Laws 1931, ¢. 97, $22, p. 161 (six weeks); IpaHo Cope Ann. (1932) $§31-701 (ninety 
days); Ark. Acts 1931, No. 71, p. 201, (ninety days). See also Squire v. Squire, 186 Ark. 511, 54 S. W. 
(2d) 281 (1932). : 

The popularity ‘of Paris as a divorce “mecca” seems to have declined since 1927, due to an increase 
in the cost thereof and in the residence requirement. See Bates, The Divorce of Americans in France, 
supra, p. 322. Mexico seems to have replaced Paris as a foreign divorce haven. Arkansas and other states 
have entered into competition with Nevada. See note 15, supra. 

For a good picture of the divorce practice in Nevada, Arkansas, etc., see Note (193%) 17 Minn. L. 
Rev. 638. And sce Ingram and Ballard, The Business of Migratory Divorce in Nevada, supra, p. 302. 
The divorce rate per 1,000 population in 1932 was 1.28 for the whole United States, but 42.89 for Nevada. 

For example, where the ex parte divorce has been secured by the husband, the wife, if she so 
desires, can immediately bring an action for the maintenance of herself and their children. See Note 
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however, can the non-agreeing spouse petition in equity for an injunction to restrain 
the other from seeking a divorce outside the domicil? Under what circumstances 
will such an injunction issue? And if such an injunction be granted, how effective 
will it be? Or again, suppose that the one spouse has proceeded to another state 
or country and there procured an absolute ex parte divorce, and later such spouse 
returns to State X. Can the other obtain a declaratory judgment to the effect that 
this decree of divorce is void? These problems will be dealt with in order. 

To clarify the issues, it is necessary to note certain natural limitations which 
"are placed upon the scope of this article. In the first place, we are concerned only 
with the set-up where one spouse seeks to obtain or obtains a migratory divorce 
against the wishes of the other. This materially limits the actual number of cases 
with which we must deal.?® In the second place, this article does not purport to 
deal extensively with the Constitutional or conflict of laws principles governing the 
recognition and effectiveness of ex parte decrees of divorce. In our limited set-up 
no question of the full faith and credit clause of the Constitution in regard to 
migratory divorce is directly involved.!® Furthermore, it must be remembered that 


(1930) 43 Harv. L. Rev. 477, 478, n. 7. Also the cases cited in note 102, infra. She may sue inde- 
pendéntly for divorce and for alimony. It seems quite well settled that where the husband has brought 
the foreign action for divorce and the wife has not appeared, that the latter can obtain alimony at home, 
though the theories on which this is done vary. See Thurston v. Thurston, 58 Minn. 279, 59 N. W. 1017 
(1894); Toncray v. Toncray, 123 Tenn. 476, 131 S. W. 977, (1910); cf. Joyner v. Joyner, 131 Ga. 217, 
62 S. E. 182 (1902); see Jacoss, Cases AND MaTERiats on Domestic RELATIONS (1933) 990, n. 4. After 
the death of the spouse who has procured the foreign ex parte divorce, as to whether the other party 
may claim rights of dower or of curtesy or the statutory substitute therefor in the property of the deceased, 
see Wheeler, The Effect of Foreign Divorce upon Dower and Curtesy (1927) 25 Micn. L. Rev. 487 (1927); 
also N. Y. Decedent Estate Law, N. Y. Cons. Laws (Cahill, 1930) c. 13, $87, quoted infra, note 103. 

* We have seen, note 3, supra, that not more than three percent of American divorces are of a 
migratory character. On this basis, in 1932, there would have been about 4,810 migratory divorces. This 
figure is probably low. In 1932 there were 3,989 divorces in Nevada alone, or 56.3 per 100 marriages. We 
have seen further, note 5, supra, that approximately 85 percent of our divorces are not contested, from 
which we can safely infer, I believe, that in the great majority of cases the divorce was obtained with 
the consent of the respondent. In 1932, however, 2,277 of the 3,989 Nevada divorces were at least formally 


contested. 
*U. S. Consr. Art. IV, §1: “Full faith and credit shall be given in each state to the public acts, 


records, and judicial proceedings of every other state... .” 

It seems to be clearly settled that a decree of absolute divorce is entitled to full faith and credit in 
the following situations: (1) Where rendered at the domicil of both parties, even though service is by 
publication only. Restatement, ConFLicr or Laws (1934) §110. (2) Where rendered by a court of 
the last matrimonial domicil of the spouses, even though one spouse may be domiciled elsewhere at the 
time of the decree and service be by publication only. Atherton v. Atherton, supra note 10; see also 
Haddock v. Haddock, supra note 11; also REsTaTEMENT, supra, §113b, and cornment f. (3) Where ren- 
dered by a court of the domicil of the complainant spouse only if the defendant is personally served 
within the state or appears. See Haddock v. Haddock, supra note 11; RESTATEMENT, supra, §113a (iii), 
and comment d. 

The Restatement goes still further and provides, §113: “‘A state can exercise through its courts juris- 
diction to dissolve the marriage of spouses of whom one is domiciled within the state and the other is 
domiciled outside the state, if (a) the spouse who is not domiciled in the state (1) has consented that 
the other spouse acquire a separate home; or (2) by his or her misconduct has ceased to have the right 
to object to the acquisition of such separate home. ..." This follows Professor Beale’s interpretation 


of the Supreme Court decisions of Atherton v. Atherton, supra, and Haddock v. Haddock, supra, making 
“fault” the determining factor where the divorce is granted in the domicil of one spouse based upon 
constructive service on the other. For a criticism thereof, see McClintock, Fault as an Element of Divorce 
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the majority of states will, on the ground of comity, recognize ex parte decrees of 
divorce obtained in a state of the domicil of the complaining spouse even though 
service on the other was by publication only.*° As far then as the policy of this 
large group of statts is concerned, where a bona fide domicil?* has been estab- 
lished by one spouse in the state of the divorce, this paper is not concerned. Our 
interest then is centered around the cases where one spouse seeks to obtain or has 
obtained a divorce in another jurisdiction without a bona fide domicil and against 
the wishes of the other. 


Il. Tue Inyuncrion Restrainine Divorce Proceepincs Outsive THE Domicit?? 


In developing this aspect of our problem, it is my purpose to consider, first, the 
general nature of this type of remedy, second, the factors conditioning its issuance, 
and third, its effectiveness, that is, both in regard to the equity defendant and in 
regard to the foreign divorce court. These points will be considered in this otder.2* 


A. General Nature of Injunction Restraining Foreign Proceedings 


For a long time it has been settled that courts of equity will, under proper con- 
ditions, enjoin the bringing of an action in a foreign tribunal.?* The early refusal 
of the English Courts of Chancery to grant this type of relief was due to a mis- 


Jurisdiction (1928) 37 Yave L. J. 564. For a recent case adopting the position of the Restatement, see 
Delanoy v. Delanoy, 216 Cal. 27, 13 P. (2d) 719 (1932), (1933) 21 Car. L. Rev. 504; Note (1933) 
86 A. L. R. 1329. 

In our typical set-up, however, none of these problems is involved. Nor does any question of estoppel 
appear, the absent spouse in no way having submitted to the jurisdiction of the court or having acted in 
reliance upon the ex parte decree. See ResTaTEMENT, supra, $§$112, 451. 

* Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 Atl. 684, 920 (1914); see also Ditson v. Ditson, 4 R. I. 
87 (1856). Contra: People v. Baker, 76 N. Y. 78 (1879); Perkins v. Perkins, 225 Mass. 82, 113 N. E. 
841 (1916); see also Haddock v. Haddock, supra note 11. 

™ Domicil is a jurisdictional fact and is subject to attack. Restatement, Conriicr or Laws §115, 
comment a: “A finding of domicil by a court in a divorce proceeding cannot create jurisdiction. Domicil, 
like any other jurisdictional fact, is subject to collateral attack in any other state by a party who was 
not personally before the court when the decree of divorce was granted. ..." Thus, where a divorce 
comes before a court of another state, despite a finding of domicil of the plaintiff by the divorce court, 
it may be shown by extrinsic proof that the plaintiff was not in fact a bona fide domiciliary of the state 


. which granted the decree. State v. Cooke, 110 Conn. 348, 148 Atl. 384 (1930). 


™ Much has been written on the subject of the injunction against foreign proceedings. For a sampling © 
of the authoiities, see Mesner, Te Jurisdiction of a Court of Equity Over Persons to Compel the Doing 
of Acts Outside the Territorial Limits of the State (1930) 14 M.Nn. L. Rev. 494, 495-506; Pound, The 
Progress of the Law—Equity (1920) 33 Haarv. L. Rev. 420, 425-428; Foster, The Place of Trial in Civil 
Actions (1930) 43 Harv. L. Rev. 1217, 1240-1248; 2 Story, Equity Jurisprupence (14th ed., 1918) 
§§1224-1225: the following notes 2»4 -omments: (1922) 22 Cor. L. Rev. 360; (1919) 33 Harv. L. Rev. 
92; (1922) 35 Harv. L. Rev. 610; (1932) 31 Micn. L. Rev. 88; (1933) 31 Micu. L. Rev. 963; (1924) 
92 U. oF Pa. L. Rev. 429; (1930) 39 YaLe L. J. 719; (1921) 10 Geo. L. J. 47. 

* Wherever possible the discussion will be limited to the fact-situation before us. In many instances, 
however, it will be necessary to argue by analogy from injunctions against other types of proceedings. 
This latter type has become common. There are not many reported cases, however, dealing with the 
injunction restraining divorce proceedings, and with one exception, all have issued from New Jersey and 
New York. See notes 50, 51, infra. 
™ 2 Srory, loc. cit. supra note 22. 
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apprehension of the nature thereof.2® With a better understanding of such in- 
junctions the jurisdiction of the equity courts to grant them became firmly estab- 
lished both in England** and in America.?*_ It has frequently been pointed out 
that the injunction does not interfere with the sovereignty of the other state or 
country; that it is a decree in personam directed to the parties to the suit. With 
this view the overwhelming weight of American authority is in accord. It has 
definitely been settled that the granting of such an injunction does not violate the 
full faith and credit clause,?® or the interstate privileges and immunities clause*® 
of the Federal Constitution. Furthermore, the courts have deemed it no violation 
of the principles of comity to interfere with the bringing of certain suits in other 
jurisdictions.*? “The theory upon which the courts act, in granting this relief, is 
that they have authority to control the persons within the territorial limits of the 
State, and, having jurisdiction of the parties, can render a decree which the parties 
are bound to respect and obey, even beyond the territorial limits of the State.”5* 


B. Factors Conditioning the Use of this Type of Injunction 


To understand the basis of the injunction against outside action, it is necessary 
to consider the appropriate forum in which to bring a civil suit. In other words, 
what is the normal place to try a case: is it [i] the-residence of the plaintiff; [ii] the 


*In one of the earliest reported cases, Love v. Baker, 2 Freeman Ch. 125, r Ch. Cas. 67 (1665), it 
was held that an injunction did not lie to stop a suit at Leghorn. 

* Wharton v. May, 5 Ves. Jr. 27 (1799); Bushby v. Munday, 5 Madd. 297 (1821). In Portarlington 
v. Soulby, 3 My. & K. 104 (1834), the chancellor, Lord Brougham, stated, at p. 108: “In truth, nothing 
can be more unfounded than the doubts of the jurisdiction. That is grounded, like all other jurisdiction 
of the Court, not upon any pretension to the exercise of judicial and administrative rights abroad, but on 
the circumstance of the person of the party on whom this order is made being within the power of the 
Court.” [Italics author’s.] 

"See Cole v. Cunningham, 133 U. S. 107 (1890). 

* Bigelow, C. J., in Dehon v. Foster, 4 Allen (86 Mass.) 545 (1862); “In the exercise of this power, 
courts of equity proceed, not upon any claim of right to interfere with or control the course of proceedings 
in other tribunals,-or prevent them from adjudicating on the rights of the parties when drawn in 
controversy and duly presented for their determination. But the jurisdiction is found on the clear author- 
ity vested in courts of equity over persons within the limits. of their jurisdiction and amenable to 
process, to restrain them from doing acts which will work wrong and injury to others, and are therefore 
contrary to equity and good conscience.” 

* Art. IV, $1, quoted, supra note 19. 

* Art. IV, §2(1). “The citizens of each state shall be entitled to all privileges and immunities of 
citizens in the several states.” 

™ Cole v. Cunningham, supra note 27, where it was held not to be a denial of full faith and credit 
to New York judicial proceedings for a Massachusetts court, on the application of a resident thereof, to 
enjoin another Massachusetts resident from prosecuting in New .York a garnishment action already com- 
menced there, in evasion of the laws of their domicil. For a challenge of the soundness of the doctrine 
of this case, see Langmaid, The Full Faith and Credit Required for Public Act# (1929) 24 Inu. L. Rev. 
383, 408. 

*Comity between the states and public policy were the reasons early advanced for the refusal of a 
few Amcrican courts to interferc, even in this indirect manner, with proceedings in the courts of sister 
states. See Boyd v. Hawkins, 17 N. C. 329 (1833); Mead v. Merritt, 2 Paige 402 (N. Y. 1831). 

* Mesner, supra note 22, at 495; sce also Keyser v. Rice, 47 Md. 203 (1877); 2 Story, loc. cit. supra 


















































Tue Utinity oF Inyuncrions aND DecLaratory JUDGMENTS 375 


residence of the defendant, or [iii] the place where ihe transaction happened ?** 
In regard to civil cases in general, we start with the recognition of the common law 
attitude that a plaintiff ordinarily may sue in whatever state has jurisdiction of the 
defendant. We are confronted, however, with another equally broad and general 
principle, namely, that equity will prevent the unconscionable enforcement of a 
legal right. Were our problem to consider the injunction against an ordinary suit 
in a foreign state, that is, a suit which normally could be maintained there by a non- 
resident, it would be necessary to consider at what point will be reconciled the com- 
peting considerations of policy behind these two general principles. For instance, 
would equity enjoin the institution of a suit at a place other than the normal place, 
as a matter of course? We are dealing, however, in our particular fact set-up, 
with the injunction against divorce proceedings. Jurisdiction to grant divorce de- 
pends upon domicil,®® at least domicil of one of the spouses.*® Many other types 
of litigation often enjoined can be maintained by non-residents—not so with divorce, 
where domicil of one spouse is necessary to sustain jurisdiction. Technically, there- 
fore, the problem of the proper forum looms less large here than it does in the 
ordinary civil case.87 Theoretically at least, the choice of the proper forum is nar- 
rowed materially. Until there is a change of domicil of one or both spouses, there 
can be only one appropriate tribunal, the only state interested in the proceedings.** 
Particularly will the matrimonial domicil consider itself the proper court. Where 
the spouses become domiciled in different states, there will perchance be competing 
claims as to the appropriate divorce forum.*® 

When then will an injunction against foreign proceedings be granted? Pound*® 
has given us perhaps the most lucid classification of the situations. First, when the 
foreign court has no jurisdiction, but the threatened judgment there would em- 
barrass the equity plaintiff in the assertion of his or her rights.*? Second, where con- 
current litigation between the same parties over the same subject matter is in prog- 


“For a more detailed discussion of these problems, see Foster, The Place of Trial in ‘Civil Actions 
(1930) 43 Harv. L. Rev. 1217; Foster, Place of Trial—Interstate Application of Intrastate Methods of 
Adjustment (1930) 44 Harv. L. Rev. 41; Blair, The Doctrine of Forum Non Conveniens in Anglo- 
American Law (1929) 29 Cor. L. Rev. 1; Dainow, The Inappropriate Forum (1935) 29 Ivv. L. Rev. 867. 

* RESTATEMENT, ConFLicT oF Laws, §111: “A state cannot exercise through its courts jurisdiction to 
dissolve a marriage when neither spouse is domiciled within the state.” 

Compare §112: “The validity of a divorce decree cannot be questioned in a proceeding concerning 
any right or other ‘interest arising out of the marital relation, either by a spouse who has obtained such 
decree of divorce from a court which had no jurisdiction, or by a spouse who takes advantage of such 
a decree by remarrying.” 

*See note 19, supra. Compare, however, Gould v. Gould, 235 N. Y. 14, 138 N. E. 490 (1923), 
where a French divorce, based on adultery, between Americans domiciled in New York but long resident 
in France was recognized in New York on the ground of comity. 

* Of course, one spouse can always establish a bona fide domicil in another state and after satisfying 
the residence requirements there prescribed by statute, proceed to a divorce. As to the recognition of 
such a decree elsewhere, see note 19, supra. 

See note 21, supra, to the effect that domicil is a jurisdictional fact. 
See Ditson v. Ditson supra note 20. 
“Pound, The Progress of the Law—Equity (1920) 33 Harv. L. Rev. 420, 425-428. 
“Id. at 426. In this group is put the injunction restraining foreign divorce proceedings. 
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ress or is threatened.‘? Third, where there is an attempt to reach exempt property 
of a domestic debtor by means of an action outside the state.** Beyond this it is 


difficult to go. Just what constitutes a proper case for the exercise of such power has 


never been adequately answered.** 
Returning now to the injunction restraining foreign divorce proceedings, in 


Johnson v. Johnson,’® Heffernan, J., said:** 


“The question, however, as to when this jurisdiction may be exercised is often one of 
great delicacy, owing to the fact that it may frequently lead to a conflict of jurisdiction. 
Hence the power is used sparingly, and the applicant must show good equitable grounds‘? 


“ Ibid.: “In some of the cases of this type there was simply a vexatious multiplicity of actions. [French 
v. Hay, 22 Wall. (U. S.) 250 (1874)]. Here courts were cautious about interposing. [Burgess v. Smith, 
2 Barb. Ch. (N. Y. 276, 280 (1847)] In others, one court was not in as good a position to do complete 
justice as another. [See Harris v. Pullman, 84 Ill. 20 (1876)]. In still others, the defendant was seck- 
ing to obtain an inequitable advantage over other creditors by means of concurrent litigation abroad. 
[Cole v. Cunningham, note 27, supra).” 

“ Snook v. Snetzer, 25 Ohio St. 516 (1874). 

Pound, supra note 40, at 427: “To these [the above three types of cases] some courts are adding a 
fourth: Cases where the foreign court has jurisdiction, in which there is no concurrent litigation or 
vexatious multiplicity of action, and in which there is no attempt to reach anything which the policy of 
the local legislation seeks to secure to the plaintiff, but in which a domestic creditor seeks to sue a 
domestic debtor, as he has full legal power to do, in another state, where the latter has property, because 
of a more favorable procedure or more favorable views as to what is a defense in the latter jurisdiction.” 

To these should we possibly add a fifth—Forum non conveniens’’? : 

“ REstATEMENT, ConFLicT oF Laws §96: “‘A state can exercise- through its courts jurisdiction to forbid 
a party, who is subject to its jurisdiction, to do an act in another state.” 

Comment a: “ . . . Whether a decree of this character will be rendered depends upon the principles 
of equity jurisprudence as understood and developed by the courts of the forum and is no part of the 
Restatement of this subject. It may be stated, however, that when acts are threatened which subject the 
plaintiff to irreparable damage or when the balance of convenience and fairness require, such a decree 
will readily be i : 

“Supra note 1. In-an action for separation on the ground of abandonment and for separate main- 
tenance the wife sought permanently to enjoin her husband from instituting legal proceedings for divorce 
in Nevada or in any other jurisdiction. The spouses had resided in New York for ten years. The 
defendant was served in New York and failed to deny that he had none of the legal grounds for divorce 
and that he intended to set up a fictitious residence elsewhere to secure a divorce on grounds not recog- 
nized in New York. Held, a temporary injunction granted, restraining him from prosecuting a divorce 
action in any other jurisdiction. 

“ Supra note 1, at 95. 


* See Dehon v. Foster, 86 Mass. 545, 551 (1862). . 
Cf. Note (1933) 31 Micn. L. Rev. 88: “It is frequently said that it will be exercised but sparingly, 


and then only when a clear equitable right is established by the petitioner. This, in spite of the strong 
language commonly accompanying such statements, is no more than that which the court requires for 
the issuance of any injunctional decree. The same equitable principies upon which is based the issuance 
of an injunction elsewhere are equally controlling here.” 

Id. at 92: “It may be suggested that what have been termed ‘delicate considerations involved in inter- 
fering with legal proceedings in other states,’ are of no aid in arriving at a decision, and should be dis- 
carded as merely producing additional confusion in an already difficult problem. ... The true basis 
should involve only an application of the usual equitable principles.” 


eee 


Pound, supra note 40, at 426: “Undoubtedly a state may coerce its citizens not to sue abroad. It 
does not follow, however, that its courts of equity have jurisdiction to do so in every case, or that they ought 
to exercise such jurisdiction in every case where it exists. We have to ask: What are the legal rights of 
the plaintiff in equity, defendant abroad, and are the legal remedies which are open to him adequate to 
maictain those rights? We have then to ask: is the injustice and hardship upon the plaintiff such as to 
make it expedient for equity to act, in view of the delicate considerations involved in interfering with 
legal proceedings in other ‘states?” 
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or the injunction will not issue. The jurisdiction rests on the authority vested in courts 
of equity over persons within the limits of their own jurisdiction to restrain them from 
doing inequitable acts to the wrong and injury of others, and on the power of the State 
to compel its own citizens to respect its laws even beyond its own territorial limits. All 
that. is necessary to sustain the jurisdiction is that the plaintiff should show a clear equity 
and that the defendant is subject to the authority and within reach of the process of the 
court, and this requirement is satisfied when it is shown that the institution of the suit 
in another state is for the purpose of securing to the plaintiff some unfair, unconscionable 
or inequitable advantage, or that the prosecution thereof will result in fraud, gross wrong 
or oppression, and that the prosecution of the suit in another state is against equity and 
good conscience, or that the suit is against the public policy of the state in whose court 
the injunction is sought.t® The most frequent ground for granting an injunction of this 
cheracter is to prevent a citizen of one state from prosecuting an action against another 
citizen of the same state for the purpose of avoiding the laws of his own state.”4* 


The courts of New Jersey,°° New York,5! and Rhode Island®? have issued 
injunctions restraining foreign divorce proceedings. The statutory grounds for 
divorce in New Jersey and New York are set forth in the footnotes.®* 

An analysis of the reported cases where an injunction has been granted restrain- 
ing foreign divorce proceedings shows that the issuance thereof has been based on 
one or more of three principal grounds. First, the foreign divorce would involve 
an evasion of the laws of the domicil_or of a strong domestic policy. In.this, as in 
other fields, ordinarily where the purpose of the foreign suit is to evade the laws of 


“ Greenberg v. Greenberg, 218 App. Div. 104, 218 N. Y. Supp. 87 (1926), (1927) 11 Minn. L. Rav. 
467, Dowling, J., at p. 112: “This jurisdiction of the courts of our state has been exercised repeatedly in 
matrimonial cases. This State has settled as its adjudged policy to refuse to recognize as binding a decree 
of divorce obtained in*a court of a sister State, not the matrimonial domicil, upon grounds insufficient 
for that purpose in this State, when the divorced defendant resided in this — and was not personally 
served with process and did not appear in the action. . . . 

“To protect the citizens of this State in their rights, it is not necessary that the offending litigant 
should be allowed to carry through his scheme of evasion of the laws of his own State to a successful 
completion, and leave the aggrieved party to defend his rights against such a judgment, so fraudulently 
obtained, when it is set up in some proceeding here.” 

For recent applications of this policy, see Fischer v. Fischer, 254 N. Y. 463, 173 N. E. 680 (1930), 
(1931) 30 Micn. L. Rev. 285;' Lefferts v. Lefferts, 263 N. Y. 131, 188 N. E. 279 (1933). 

For New York policy where the divorce defendant is not a New York resident, see Ball v. Cross, 232 
N. Y. 329, 132 N. E. 106 (1921); (1921) 31 YALE L. J. 191; Dean v. Dean, 241 N. Y. 240, 149 N. E. 
844 (1925); (1926) 39 Harv. L. Rev. 640. 

“See Greenberg v. Greenberg, supra note 48, at 115. 

™Kempson v. Kempson, 58 N. J. Eq. 94, 43 Atl. 97 (1899); Streitwolf v. Streitwolf, 58 N. J. Eq. 
563, 41 Atl. 876, 43 Atl. 683, 630 (1899), aff'd 181 U. S. 179 (1901); Huettinger v. Huettinger, 43 Atl. 
574 (N. J. 1899); Miller v. Miller, 66 N. J. Eq. 436, 58 Au. 188 (1904); Von Bernuth v. Von Bernuth, 
976 N. J. Eq. 177, 73 Atl. 1049 (1909); Perlman v. Perlman, supra note 1; Knapp v. Knapp, supra note 23 
Di Brigidia v. Di Brigidia, supra note 1. 

"Forrest v. Forrest, 2 Edm. Sel. Cas. 180 (N. Y. 1850); Kittle v. Kittle, 8 Daly 72 (N. Y. 1878); 
Gwathmey v. Gwathmey, 116 Misc. 85, 190 N. Y. Supp. 199 (1921); aff'd 201 App. Div. 843, 193 N. ¥. 
Supp. 935 (1922); Greenberg v. Greenberg, supra note 48; Johnson v. Johnson, supra note 1; Dublin v. 
Dublin, supra note 1; Richman v. Richman, supra note 1. 

Injunction denied: May v. May, supra note 2. 

™ Borda v. Borda, 44 R. I. 337, 117 Atl. 362 (1922). 

"New Jersey: Adultery, Comp. Srat. (1910) p. 2023, §2; Cruelty, Cum. Supp. (1924) p. 98% 
§62-3a; Desertion, for two years, Comp. Stat. (1910) p. 2023, $2; p. 2041, $33. 

New York: Adultery, Civ. Prac. Act (Cahill, 1925) $1147. 
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the domicil, an injunction will be granted.** Especially is this true of suits for 
divorce. The state of the domicil takes a peculiar interest in the preservation of 
the marital status. It does not allow the parties by private contract to alter the 
normal incidents thereof or to arrange for a divorce.°5 Many of the New York 
cases proceed on this ground.®® With a strict divorce law such as New York and 
with a policy against the recognition of ex parte decrees,*" it is not surprising to find 
there a relatively large number of injunctions against foreign divorce. 

Second, many cases proceed on the basis of undue hardship of the threatened 
foreign divorce proceeding on the equity defendant.°® The situation facing the 
equity plaintiff has been well described by Pitney, V. C., in Kempson v. Kempson:*® 


“She is in this predicament—she must either (1) go to the trouble and expense of 
appearing generally in the Dakota court to resist her husband’s claim,®° or (2) she must 
attempt to appear specially for the purpose of contesting the jurisdiction of the court by 
showing his real domicil to be in New Jersey. Either of these defences involves great 
labor and expense on her part.¢! The only other course open to her is, in substance, to 
allow judgment by default to go against her there, and attack the decree when attempted 
to be enforced in this State. Now, if she adopts the first remedy and appears in that 
court, it will, by that appearance, have obtained jurisdiction of her person and undoubted 
jurisdiction of the subject-matter of the suit, as the case then will be brought within the 


™ Miller v. Gittings, 85 Md. 601, 37 Atl. 372 (1897). 

Foster, supra note 22, at 1241: “The principal reason for issuing injunctions is fear that the foreign 
court will not decide the issue properly, and conviction that the home state has a strong interest in having 
the issue determined according to its own views.” 

In regard to collusion, see 2 VERNIER, Op. cit. supra note 4, 75-77- 

* (1932) 31 Micu. L. Rev. 88, 93: “It is generally said that where a suit in a foreign jurisdiction 
would result in an evasion of a strong domestic policy, such will be enjoined. . . . Hence, a decree has 
generally issued either where one spouse seeks a divorce abroad and proceeds without complying with the 
laws of the foreign state, or where the decree otherwise would not be effective in the domiciliary state.” 

See Gwathmey v. Gwathmey, supra note 51. ; 

* See Greenberg. v. Greenberg, supra note 48; Forrest v. Forrest, supra note 51; Kittle v. Kittle, supra 
Note $1. 

™ Kempson v. Kempson, supra note 50; von Bernuth v. von Bernuth, swpra note 50; Perlman v. Perl- 
man, supra note 1; Forrest v. Forrest, supra note 51; Kittle v. Kittle, supra note 51; Greenberg v. Green- 
berg, supra note 48; Gwathmey v. Gwathmey, supra note §1; Johnson, v. Johnson, supra note 1; Richman 
v. Richman, supra note 1. 

58 N. J. Eq. 94, 95, 43 Atl. 97 (1899). 

™ Kittle v. Kittle, supra note. 51, Daly, C. J., said in regard to a separation suit brought by the husband 
in Connecticut during the pendency of a similar suit brought by the wife in New York on the same 
grounds: “The plaintiff swears that it is the intention of the defendant to bring the action in Connecticut 
to trial before it will be possible for the cause to be tried over again in this court, and that it will not 
be in her power to give evidence in defence of that action, as all her witnesses reside in this state, except 
two, who reside at Hoboken in New Jersey, and that being wholly without means, she can neither pay 
the expense that would be incurred by having their testimony taken by a commission in this state, nor 
pay their-expenses in going from this state to Connecticut, as witnesses, to testify in her behalf... . 

“The plaintiff is helpless as respects the suit in Connecticut. It is not in her power to defend it, and 
Judgment may be there rendered against her through her inability to make any defence from want of 
testimony. Full and ample justice can be done to the defendant in this suit.” 

® Johnson v. Johnson, supra note 1, p. 95: “Undoubtedly plaintiff by employing counsel and appearing 
in foreign court could defeat defendant's attempt to obtain a decree against her. To resist such an attack 
upon her marriage she would be required to appear and make her defense in some remote foreign 
forum chosen by defendant. This course would also necessitate the expenditure of considerable money 
and plaintiff pleads that she is penniless, in delicate health and incumbered by two small children.” 
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authority of the case of Fairchild v. Fairchild, 8 Dick. Ch. Rep. 678,°? as the decree of that 
court will be binding upon her.®8 As to the second course, namely, a special appearance 
for the purpose of attacking the jurisdiction, it is common knowledge that the courts of 
Dakota assume jurisdiction of non-resident defendants based on a residence on the part 
of the plaintiff which falls far short of amounting to an actual domicil. In fact, they 
are satisfied with a mere temporary residence adopted for the purpose of obtaining a 
divorce, and without any animus manendi; so that, if she should appear specially, the task 
of satisfying the court that her husband was not a bona fide domiciled resident of the 
State would be well-nigh hopeless.64 If she takes the remaining course, and fails entirely 
to appear, and allows a decree to go against her, she will be in the situation of a divorced 
wife, who must bring a suit to set aside the decree of divorce and enforce her rights 
against her husband, who may avoid personal service in this jurisdiction. This is a hard- 
ship to which it seems to me the husband has no right in equity to subject her.”"®5 


Third, many cases base the injunction against foreign divorce upon the ground 
of fraud.** That is, the equity plaintiff alleges that the equity defendant has no 
intention of establishing a bona fide domicil in the divorce state; that therefore a 
fraud is about to be perpetrated upon the court of that State, and upon the equity 
petitioner. Particularly is this true of the New Jersey cases.°* 


® Fairchild v. Fairchild, 53 N. J. Eq. 678, 34 Atl. 10 (1896). Husband's divorce obtained in Kansas, 
wife appearing, held a defense to wife's suit for separate maintenance; that the bona fides of the husband's 
residence could not be questioned in New Jersey, in the absence of fraud. 

“Suppose the wife appears to contest her husband's suit and loses, could she later attack such decree 
in the state of her domicil? In Schneider v. Schneider, 232 App. Div. 71, 249 N. Y. Supp. 131 (1931), 
she was not allowed a declaratory judgment that her husband's French divorce was void. Sce note 163, 
infra. 

RESTATEMENT, ConFLict oF Laws, $451: “A party appearing and participating in a court of any state 
will be precluded from questioning the jurisdiction of the court over his person in any subsequent pro- 
ceeding in that state, or in any other state if the court in which he appeared purported to render a judg- 
ment against him.” 

Caveat: “The Institute expresses no opinion whether and how far a party appearing and participating 
in the proceedings in a court of any state is precluded from subsequently questioning the jurisdiction of 
the court over the subject matter of the action in the courts of that state or any other state if the couft 
in which he appeared purported to render a judgment against him.” 

Illustration: ‘‘A sues B in Nevada for divorce. B enters an appearance and pleads that neither A nor 
B is domiciled in Nevada. The court finds that A is domiciled in Nevada and renders a decree of divorce 
against B. Subsequently B sues A in Illinois for a divorce. A pleads the Nevada decree. The caveat 
leaves open the effect of the Nevada decree.” 

See, however, Andrews v. Andrews, 188 U. S. 14 (1902). White, J., “Nor is there force in the 
suggestion that because, in the case before us, the wife appeared, hence the South Dakota court had 
jurisdiction to decree the divorce.” 

“See note 125, infra. 

See Greenberg v. Greenberg, supra note 48, at 112. 

* Streitwolf v. Streitwolf, supra note 50; Huettinger v. Huettinger, supra note 50; Kempson v. Kemp- 
son, supra note 56; Perlman v. Perlman, supra note 1; Knapp v. Knapp, supra note 1; Di Brigidia v. 
Di Brigidia, supra note 1; Forrest v. Forrest, supra note 51; Dublin v. Dublin, supra note 1. 

"Di Brigidia v. Di Brigidia, supra note 1. The husband had secured a Nevada decree for cruelty 
occurring in New Jersey. The wife, served with process in New Jersey, did not appear. The divorce was 
set up as a defense to the wife's suit for support and maintenance. Wife's replication alleged fraud in 
procuring the decree, because there had been no bona fide domicil in Nevada. During the pendency of 
the husband's divorce action, the wife had instituted a suit for support, the husband being personally 
served in Nevada with the complaint and an order restraining him from proceeding with the divorce. 
No notice of this was given to the Nevada court. Held, the divorce was void, as it was secured by fraud 
going to the jurisdiction. “And yet, knowing that during the whole period he sojourned in Nevada, he 


* 
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It is generally stated that for an injunction to issue, both parties must be residents 
of the enjoining State.*® Hence, even in regard to an ordinary transitory cause of 
action, if either the equity plaintiff®® or defendant”® is a non-resident, as a general 
rule, no injunction will issue. Due to the peculiarities of divorce jurisdiction," this 
applies with far greater force to the injunction against foreign divorce proceedings, 
If the equity petitioner is not a resident of the state, no injunction should issue to 
restrain the divorce proceedings.”* It is only on the basis of residence and citizen- 
ship that he is entitled to the protection of its marital laws."* Similarly, in the 
absence of residence and domicil of the equity defendant, an injunction would seem 
to be useless. In all but one case?® where the injunction restraining divorce has 


was, nevertheless a resident of New Jersey, he intentionally concealed from the Nevada court the fact that 
this court had restrained him from proceeding. This being so, it is manifest that he procured the ad- 
judication of the Nevada court on the question of his domicile by fraud.” 

See also Miller v. Miller, supra note 50; Knapp v. Knapp, supra note 1; Huettinger v. Huettinger, 
supra note 50. 

*Note (1932) 31 Mic. L. Rev. 88, 95, discusses the general situation: “It might be said . . . unless 
both parties are residents of the state in which the injunction is sought, relief will usually be refused. 
This would not seem to lead to an untoward or unjust result. Where there is real hardship in being sued 
abroad, or if the action is being brought for the purpose of vexation, an appeal may always be made to 
the foreign court. In the case where ‘evasion of domestic policy’ is alleged, if the Plaintiff be not a 
citizen he has no right to the protection afforded by the policy, and if the defendant is a stranger he is 
not bound by it.” 

“The great majority of American decisions have held that an injanction against suit in another 
state will not be granted to a non-resident. American Express Co. v. ‘Fox, 135 Tenn. 489, 187 S. W. 1117 
(1916). Contra: Busby v. Munday, $ Madd. 297 (1821). 

"Griffith v. Langsdale, 53 Ark. 71, 13 S. W. 733 (1890). Mesner, supra Note 22, at 499, suggests 
that the lack of power of. the courts to enforce a decree against a non-resident should not alone besa 
sufficient reason for their refusal to act, as he could be required to put up a bond, or, if he has local 
property, it could be sequestered. He submits, however, that this is not a matter of jurisdiction at all, 
“but merely a refusal to act in such a situation because, on grounds of comity, the power of, one state to 
interfere with a litigant, who is in due course pursuing his rights and remedies in the courts of another 
state, ought to be sparingly exercised. When one of the parties is a non-resident, the reason for granting 
the injunction on the grounds of conwenience of witnesses, expense, evasion of the laws of the domicil, 
and other grounds commonly invoked will mostly ‘likely be lacking, but, if the proper case is shown, 
there does not seem to be any objection to granting such relief, even in case one of the parties is a non- 
resident, provided he is subject to the jurisdiction of the court.” 

™Sce note 19, supra. 

™ In all the reported cases, we have found the equity plaintiff to be a resident of the enjoining state. 

™Thus, New York will frequently recognize an ex parte divorce obtained against a non-resident 
which would not be recognized as against a resident. See Ball v. Cross; Dean v. Dean, supra note 48. 

™ See Note (1933) 28 Inz. L. Rev. 295, 296: “The basis of such an injunction is the power to compel 
a citizen to continue obeying the laws of his own state, although beyond its territorial limits. Since a state 
has no recognized power either to prevent a change of domicil or to compel a former citizen to continue 
obeying its laws after a change of domicil, such an injunction depends for its effectiveness upon the con- 
tinued domicil of the defendant within the jurisdiction of the restraining court. The ordinary action in 
a foreign court, restrained by injunction, is one which the defendant could maintain without removing his 
domicil from the jurisdiction of the enjoining court. A divorce action, however, can only be prosecuted 
in the court of a foreign state by a removal of domicil to that state, and between sister states a change 
of domicil constitutes a change of citizenship.” 

™ Borda v. Borda, supra note 52. And here the facts were peculiar. The husband petitioned for 
divorce in Rhode Island; the wife filed a cross-petition asking for divorce. The husband did not prosecute 
his petition, but after thc filing of his wife's motion sought leave to discontinue, which was not permitted. 
Prior to the hearing the husband was enjoined from prosecuting a proceeding for divorce which he had 
instituted in Porto Rico after the filing of his petition and the motion of the wife. The divorce was 
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been granted, the equity defendant was a domiciled inhabitant of the enjoining 
State. In a number of cases the equity defendant has claimed the acquisition of a 
new domicil, which was not recognized by enjoining court."® In some cases the 
equity defendant admitted that his domicil remained unchanged."* If the equity 
defendant honestly intends to establish a permanent domicil elsewhere, it would 
seem that he should not be enjoined from divorce proceedings. In such cases it has 
been said that the burden of going forward with the evidence rests on the de- 
fendant."® Quaere whether this would be so with a state having a divorce policy 
similar to New York.7® 

Will an injunction be granted where the equity defendant cannot be served 
within the state? Where this is impossible the New York courts have refused a 
divorce injunction.°° This has been due to the belief that contempt proceedings 
could not be based upon foreign service.8? In all the New York cases where such 
an injunction has been granted there has been service on the equity defendant within 
the State.8? This position seems entirely justified in view of the nature of the 


granted the wife and was affirmed on appeal. Sweetland, C. J., at p. 339: “The exact domicil of the 
petitioner at the time of filing his petition is somewhat uncertain. He clearly was not a domiciled in- 
habitant of Rhode Island. The petitioner being without a domicil in this state was obliged to rely upon 
the domicil of his wife in order to give the Superior Court jurisdiction over his petition for divorce.” 

Dublin v. Dublin, supra note 1. Defendant husband claimed that he had established a domicil in 
Pennsylvania and was entitled to bring divorce proceedings there. Held, wife entitled to injunction. 
Horton, J., at p. 695: “Whether it (the court) will exercise its power (to enjoin) in this case depends 
entirely upon whether defendant's domicil is in the state of New York or in the State of Pennsylvania.” 
At pp. 696-7: “Upon the evidence the court is compelled to find that the defendants’ alleged 
domicil in Erie (Pennsylvania) was not and was not intended to be his permanent home; that it was 
pretense only and is sought to be established by him in bad faith and for the purpose only of giving him 
a colorable right to maintain his action for divorce against his wife.” 

See also Gwathmey v. Gwathmey, supra note 51; Streitwolf v. Streitwolf, supra note 50; Di Brigidia 
v. Brigidia, supra note 67. 

™ Johnson v. Johnson, supra note 1. The defendant husband appeared, but did not answer or make 
any denial of the plaintiff's allegations that he was domiciled in New York; he admitted his -intention of 
establishing a fictitious residence elsewhere. Sce also Greenberg v. Greenberg, supra note 48. 

™ Kempson v. Kempson, supra note 50, at 98; Huettingér v. Huettinger, supra note 50, at $75. 

™ Suppose a New York marriage; the husband leaves the wife without cause; he goes to California 
where he lives for five years, and then sues for divorce on a ground not recognized in New York. The 
wife, continuing her New York residence, seeks an injunction restraining the California divorce proceed- 
ing. Assuming service on the husband in New York, would the injunction issue? Would such a divorce 
be recognized in New York? "May v. May, supra note 1. 

"bid. Husband sued for separation on the ground of abandonment, the summons and complaint 
being served on the wife in Nevada. Shortly thereafter the husband obtained an ex parte oider directing 
the wife to show cause why she should not be enjoined from seeking a divorce or separation from the 
plaintiff in Nevada. This order was also served in Nevada. Upon the return day of the motion, the 
defendant wife appeared specially to contest the jurisdiction of the court. “We are further of the opinion 
that the court at Special Term also improperly granted the motion for injunctive relief. While it is true, 
of course, that the court has power to enjoin one served within the state from prosecuting an action 
in another jurisdiction, and that such relief, if granted here, would be in furtherance of the court’s 
power to adjudicate in respect to the res, it would be a mere futile gesture under the circumstances here 
presented. There could be no contempt predicated upon the service of such an order without the jurisdic- 
tion. Ebsary Gypsum Co. v. Ruby, 256 N. Y. 406, 176 N. E. 820 (1931). . . . " O'Malley, J., at p. 521. 

Forrest v. Forrest, supra note 51; Kittle v. Kittle, supra note 51; Gwathmey v. Gwathmey, supra 
note 51; Greenberg v. Greenberg, supra note 48; Johnson v. Johnson, supra note 1; Richman v. Richman, 
supra note 1; Dublin v. Dublin, supra note 1. 
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divorce injunction. Different is the practice of the New Jersey courts.** There 
such an injunction will issue after foreign service, even though the equity defendant 
has been continuously absent from the State.** The leading New Jersey decision 
upon the point is Kempson v. Kempson.®® Suit had been filed in New Jersey to 
enjoin complainant’s husband from proceeding with a divorce in North Dakota. 
The injunction had been granted. In the Court of Errors and Appeals*® the con- 
troversy arose over the attachment of the defendant for contempt in violating the 
order—he attacked the jurisdiction of the New Jersey court. It had been alleged 
by the complainant (who was at all times domiciled in New Jersey) that the de- 
fendant was at all times a resident of New Jersey; but he was not in New Jersey 
at the time of the injunction proceedings, though he was given notice of them and 
was served with them in New York. It was held, that the court had jurisdiction; 
that the injunction was properly granted.8* The court proceeded on the ground 
that the bases for this action need be only the same as the bases for divorce; that 
both kinds of actions involve a “res.” Hence, as New Jersey was the domicil of the 
plaintiff and the matrimonial domicil, its courts had jurisdiction.®® The New 


™ Kempson v. Kempson, supra note 50; von Bernuth v. von Bernuth, supra note 50 (service upon the 
defendant husband was in New York); Perlman v. Perlman, supra note 1 (service of the restraining order 
made upon the defendant husband in Nevada); Knapp v. Knapp, supra note 1 (service of order made 
in New York); Di Brigidia v. Di Brigidia, supra note 1 (service of the injunction made upon the 
defendant husband in Nevada). 

“In Knapp v. Knapp, supra note 1, the husband deserted his wife in New Jersey and went to New 
York, the wife continuing her New Jersey residence. Later the wife was served with process in a suit 
for divorce against her in Mexico.. Whereupon this application was made for an injunction restraining 
her husband from prosecuting such a suit in Mexico. No service was effected upon the defendant in 
New Jersey, but an order was‘made requiring the defendant to appear, which order was served personally 
upon him in New York. He failed to appear. Held, plaintiff was entitled to an injunction. 

Supra note 50. The wife asked the court to restrain her husband from further proceeding with his 
divorce suit begun against her in North Dakota on the ground of cruelty, not then a ground for divorce in 
New Jersey. Service of the complaint and summons in the divorce suit was made upon the complainant in 
New Jersey. The wife alleged that the husband's allegation of residence in the North Dakota divorce 
complaint was fraudulent. She asked for custody of the children of the marriage. An injunction was 
issued pending this suit in regard to the custody and maintenance of the children. The order contained 
leave to serve it on the defendant wherever he might be found. The injunction was served upon the de- 
fendant personally in New York. 

Kempson v. Kempson, 61 N. J. Eq. 303, 48 Atl. 244 (1901). The husband, in spite of the injunction, 
obtained the divorce in North Dakota. After his remarriage, he returned to New Jersey, and the wife 
sought to charge him with contempt. The question arose as to the effectiveness of the service of the 
order. “With regard to the actual service of the writ out of the jurisdiction: It seems to be well settled 
that it is a matter of no consequence how the fact of the issuing of the injunction is brought to the 
knowledge or notice of the defendant. If he has notice or knowledge of it, his conscience Sound, and 
he is liable to the consequences of its breach to the same extent as if it has been actually served upon 
him in writing. The (New Jersey) authorities abundantly sustain the position that the service of an 
injunction may be made without the jurisdiction, and that mere knowledge by the party of the existence 
of the injunction is sufficient, without any actual service, to put him in contempt for its violation. . . . 
I therefore conclude that the injunction was served. But besides that, there is abundant evidence in 
the case that he had notice, from something more reliable than mere rumor, . . . of the existence of the 
injunction.” Pitney, V. C., at p. 310. 

* Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 625 (1902). 

"In regard to the modification of the decree in attachment proceedings, see note 114, infra. 

™ Dixon, J., p. 784: “It may be regarded as settled, by a long train of adjudications, culminating in 
Atherton v. Atherton [supra note 10), that the state, wherein are the matrimonial domicil and also 
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Jersey courts proceed upon the theory that the injunction may issue against one 
domiciled therein, though temporarily absent, provided he is properly served, ac- 
cording to the laws of New Jersey, either constructively, or personally outside the 
state, if he have actual notice of the injunction.2® In view of the extraordinary 
nature of this relief, it is submitted that the New York view is more preferable. 
Suppose that one spouse has already begun a suit for divorce in another jurisdic- 
tion, will a court of the domicil of the other spouse issue an injunction to restrain a 
further prosecution thereof? In the early New York case of Mead v. Merritt,®° 
Chancellor Walworth intimated that after a suit had once been commenced in a 
foreign court, no injunction would issue to restrain further proceedings because such 
would be inconsistent with interstate comity.® In a later case,°? Chancellor Wal- 
worth said: “It must be a very special case which will induce it to break over the 
rule of comity, and of policy, which forbids the granting of an injunction to stay 
the proceedings in a suit, which has already been commenced, in a court of com- 
petent jurisdiction in a sister state.” The distinction drawn by Chancellor Walworth 
has not been followed by the great majority of courts in this country.®* In Forrest v. 
Forrest®* the wife sued for a divorce on the ground of adultery and also for an 
injunction restraining her husband from proceeding with the prosecution of a 
divorce suit begun in Pennsylvania. The injunction was granted, Edmonds, J. dis- 
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the domicil of complaining spouse, has the right to confer upon its court jurisdiction over the matrimonial 
status, no matter where the other spouse may be. In such circumstances the matrimonial status is 
deemed to have a situs within the state resembling, for the time being, the situs of land, and the 
proceeding respecting that status in quasi in rem. This power is recognized and upheld by foreign states, 
provided the state exercising it has made and carried out reasonable provision for giving to the defendant 
notice and an opportunity to be heard. . « . 

For the purpose of pronouncing a decree in the cause there must be appearance by the defendant, or 
process served upon him within the state, or publication of notice to him. . . . But, for the purpose of 
giving effect to a preliminary injunction, nothing more is needed than that the defendant should have 
received due notice of the injunction. . .. 

“In the case now before us, the matrimonial domicil and the domicil of the compleinent being 
actually within the state when the bill was filed, the court had the right to proceed to final decree against 
the defendant, even though he remained absent from the state, and therefore to require his obedience 
to the injunction, of which he had notice.” 

We are again confronted with the rather misleading character of the “in rem” language. Note 
further that in divorce actions, alimony can be granted only on in personam jurisdiction. Is the question 
Not really the same here? 

See RESTATEMENT, ConFiict or Laws, §47. 

2 Paige 402 (N. Y. 1831). The injunction sought to restrain defendants from applying to the 
Court of Probates in Connecticut. 

In Busby v. Munday, 5 Madd. 297 (1821), an injunction was issued although a suit was already 
pending in Scotland upon a bond. 

" However, Chancellor Walworth said: “Independent of this question of jurisdiction, it is evident 
that the complainant has no right to the equitable interposition of this court.” 2 Paige 402, 406 
(N. Y. 1831). . 

Burgess v. Smith, 2 Barb. Ch. 276, 280 (N. Y. 1847). 
“Cole v. Cunningham, supra note 27; Dehon v. Foster, supra.note 28. 
™ Supra note 51. 
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approving Mead v. Merritt in regard to the distinction above noted.°® In the large 
majority of cases where the courts have considered the granting of an injunction to 
restrain divorce proceedings elsewhere, the divorce suit has actually been com- 
menced.°° That is, if the equity plaintiff is otherwise entitled, the injunction re- 
straining the divorce proceedings will not be denied because the foreign proceedings 
have already been commenced. Because of the very nature of the divorce proceedings, 
less weight should be given to the fact that the suit has been initiated abroad than 
in other cases where the equity defendant has a definite choice of forum.** 

The fact that the divorce sought to be enjoined would be void and of no effect 
in the enjoining state will not prevent the issuance of the injunction.°* There has 


“At p. 185: “But, if the distinction is well taken, it cannot be made to apply to a case where the 
foreign tribunal is not competent to grant full and adequate relief.” 

The defendant husband claimed that he had changed his residence to Pennsylvania and was therefore 
entitled to bring divorce proceedings there. “But if he did so change his residence, and that for the 
purpose of giving the courts of that state jurisdiction of his case, nothing is better settled in our courts 
than that such temporary residence, for the purpose of conferring jurisdiction, is in fraudum legit, 
and will be disregarded... ." At p. 184. 

“It is manifest . . . that the defendant cannot obtain, in his suit in Pennsylvana, a decree which 
can be binding on his wife here.” At p. 186. 

A new idea is here introduced, namely, the ineffectiveness of the contemplated Pennsylvania decree, 

* New York cases: Forrest v. Forrest, supra note 51 (in Pennsylvania); Kittle v. Kittle, supra note 5: 
(in Connecticut); Gwathmey v. Gwathmey, supra note 51 (in Florida); Greenberg v. Greenberg, supra 
note 48 (in Morcles, Mexico); May v. May supra note 1 (in Nevada; injunction denied because service 
out of state); Richman v. Richman, supra note 1 (in Mexico); Dublin v. Dublin, supra note : (in Pennsyl- 
vania). 

New Jersey cases: Streitwolf v. Streitwolf, supra note 50 (in North Dakota); Huettinger v. Huettinger, 
supra note 50 (in South Dakota); Kempson v. Kempson, sepra note 50 (in North Dakota); Miller v. 
Miller, supra note 50 (in South Dakotz); von Bernuth v. von Bernuth, supra note 50 (in New York); 
Perlman v. Perlman, supra note 1 (in Nevada); Knapp v. Knapp, supra note 1 (in Mexico); Di Brigidia v. 
Di Brigidia, supra note 1 (in Nevada). 

™ Particularly is this true in New York where the courts do not recognize 2 forcign ex parte divorce 
against a citizen of New York. Haddock v. Haddock, supra note 11; People v. Baker, supra note 20; 
Fischer v. Fischer, supra note 48; Lefferts v. Lefferts, supra note 48. 

New Jersey will recognize an ex parte divorce by a state in which the plaintiff was domiciled, if 
such decree might have been obtained in New Jersey on the same ground, and there has been such 
service on the defendant 2s gives him notice and a reasonable opportunity to appecr. Schneider v. 
Schneider, 103 N. J. Eq. 149, 142 Atl. 417 (1928); Ballantine v. Ballantine, 112 N. J. Eq. 222, 164 At. 5 
(1933). 

In Greenberg v. Greenberg, supra note 48, the husband brought an action for divorce in New 
York. Before the determination of these proceedings, and while both partics were residents of New 
York, he began a similar action in Mexico, upon grounds not recognized in New York, and under con- 
ditions such that the decree would be void in New York. The wife brought this action to enjoin further 
prosecution of the divorce action in Mexico. Held, an injunction should be granted. 

Dowiing, J., pp. 115, 116: “Nor is it an answer to this application for relief to say that the decree 
of divorce sought to be obtained in Mexico will be invalid in this State and, therefore, plaintiff needs 
No injunction to prevent its issuance. The defendant cannot be presumed to have gone to the expense 
and trouble of placing himself under the jurisdiction of the courts of Mexico as a mere gesture of 
protest or spite. He is endeavoring not merely in that forum to obtain a decree of divorce but to 
question the legitimate birth of his child and to settle the amount he is to pay for the maintenance of 
wife and child here. He says he is now advised by his counsel (presumably his New York counsel) 
that a decree obtained in Mexico under the circumstances present in his case there, is absolutely null 
and void so far as this plaintiff is concerned. Why then docs he object to his useless action being 
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been some authority®® to the effect that while an injunction would be proper when 
the foreign divorce decree would be valid in the jurisdiction rendering it, “the 
propriety of an injunction is not so clear when the divorce decree of the foreign 
jurisdiction would be wholly invalid, since it is usually said that a court of equity 
will not intervene to restrain a proceeding wholly void, just as it will not entertain 
an action to remove a cloud on title when the instrument giving rise to the cloud is 
void on its face.” It is submitted that this position is untenable.1°° It would seem 
that the ex parte divorce is valid at least in the state of the forum. Nor does the fact 
that the equity plaintiff will suffer no financial loss prevent the issuance of the in- 
junction.*°? True, after the foreign divorce, the plaintiff wife could sue for separate 
maintenance.’°? Plaintiff wife can still get dower or the statutory substitute in some 
states,2°8 


enjoined and why does he fail to abandon it, but on the contrary resist any attempt to halt its progress? 
If he were allowed to prosecute his Mexican action to judgment, undoubtedly he would then find 
Mexican counsel to advise him that his divorce obtained there was valid in Mexico, and that he was 
free to contract a second marriage in that country. Thus plaintiff would be in danger of having her 
status assailed and her rights invaded by having a husband with one wife in New York and another 
in Mexico. ... 

“A wife who has given no ground for divorce in this State where she and her husband have always 
lived during their married life, should not be exposed to the humiliation and doubt 2s to her status 
raised by a judgment of divorce in another State, even if fraudulently obtained and invalid here. 

“There are many conceivable uses to which such a judgment of divorce could be put, causing plaintiff 
expense, litigation, worry, annoyance and misrepresentation. It is no answer to say that she must 
ultimately succeed against any attack made upon her, under the judgment, as it is invalid.” 

To the same effect, Johnson v. Johnson, supra note 1; Richman v. Richman, supra note 1; Gwathmey v. 
Gwathmey, supra note 51; Forrest v. Forrest, supra note 51. 

See (1926) 11 Minn. L. Rev. 467, 468. 

1 Ibid: “In dealing with what might perhaps be called a ‘cloud on the marriage status,’ the court 
[in Greenberg v. Greenberg] allows the practical objections to such a ‘cloud’ to prevail over soca logical 
proposition that anything entirely void cannot be a cloud.” 

*™ Johnson v. Johnson, supra note 1 at 95, Hefferman, J.: “Counsel for defendant contend that the 
court is powerless to protect plaintiff by injunction against defendant's threatened wrong, on the theory 
that she is not damaged financially. That argument is readily refuted. Defendant is attempting to 
annul plaintiff's status as his wife and thereby invade her personal rights. There are other things 
in life besides mere money damages. Not every element of wrong can be estimated and ascertained in 
dollars and cents. Because the pecuniary injuries which plaintiff may sustain, if defendant should accom- 
plish his purpose, cannot be measured with mathematical accuracy, is no reason for holding that she is 
outside the pale of the court's protection.” 

*% Garabrant v. .Garabrant, 95 N. J. Eq. 136, 122 Atl. 848 (1923) (Oklahoma divorce); Sechler v. 
Sechler, 94 N. J. Eq. 47, 118 Atl. 629 (1922) (Nevada divorce); Robins v. Robins, 103 N. J. Eq. 26, 142 
Ad. 168 (1928) (Mexican divorce); Reik v. Reik, 109 N. J. Eq. 615, 158 Atl. 519 (1932) (Mexican 
divorce), aff'd 112 N. J. Eq. 234, 163 Atl. 907 (1933); Di Brigidia v. Di Brigidia, supra note 1 (Nevada 
divorce). 

** The New York Decedent Estate Law, N. Y. Cons. Laws (Cahill, 1930) c. 13, $87, provides: 
“No distributive share of the estate of a decedent shall be allowed under the provisions of this article, 
either (a) to a spouse against whom or in whose favor a final decree or judgment of divorce recognized 
as valid by the law of this state has been rendered; (b) or to a spousa who has procured without the 
state of New York a final decree or judgment dissolving the marriage with the decedent, where such 
decree or judgment is not recognized as valid by the law of this state.” (Italics author's.) 
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C. Tue Errecriveness OF THE INJUNCTION RestRAINING Divorce ProceEDINGs 
OurtsipE THE DomiIcIL 

1. Legal Consequences. 

What is the efficacy of the injunction’ of State X, effectively issued, restraining 
divorce proceedings elsewhere? It has been suggested that the issuance of such an 
injunction against the usual foreign suit is, in effect, a judicial determination that 
no court but that of State X is an appropriate tribunal to hear the particular cause, 
“something in the nature of a negative doctrine of forum non conveniens.”'°* The 
injunction would seem to be based on a judicial determination that the equity de- 
fendant had not the necessary domiciliary requirements to maintain an out-of-state 
divorce suit, at least at the time of the injunction hearing; and that he had no 
statutory grounds on which to proceed to a divorce.1°* Whether the injunction be 
temporary or permanent in character, the hearing would seem to decide no more 
than this. The injunction in Johnson v. Johnson’®® was an in personam restraint 
upon the husband, in his capacity as a citizen of New York, enjoining him, pending 
the hearirg on his wife's suit for separation, from fraudulently evading the laws of 
New York and proceeding to a divorce elsewhere. That is, that at the time of the 
injunction, there was no other court where he could so proceed. The injunction, 
however, could not prevent a change of domicil, and were he in good faith to effect 
such a change of domicil and citizenship, the basis of the injunction would seem to 
be destroyed.2°® He would then be in a position to institute a valid foreign divorce 
action.?2¢ 

What is the likelihood of the equity defendant proceeding with the foreign 
divorce in disregard of the injunction? The chances are that the injunction will 
be an effective restraint.142_ In the six cases, cited in the footnote,’*? despite the 
injunction, the equity defendant has proceeded to obtain an ex parte divorce. In 
only two of these cases was the equity defendant before the court of the restraining 

™ The authority to pronounce such a decree carries with it, of course, the power to punish disobedience 
thereof through contempt proceedings. Sce note 114, infra. 

** Note (1933) 31 Micu. L. Rev. 963, 966. 

** Domicil, however, is a jurisdictional fact, supra note 21. 

* That is, in the enjoining state. ; 

Supra, note 45. 

*” Note (1933) 28 Int. L. Rev. 295, 296: “Presumably, however, the defendant is not forever bound 
by this expressed intent (to prosecute a foreign divorce without a change of New York domicil) and 
could change it to one consistent with the establishment of an actual foreign domicil which would 
destroy the New York citizenship of the defendant which forms the basis of his personal restraint.” 

™ But would such a divorce be recognized in New York if the divorce defendant, continuing her 
New York residence, were not personally served within the divorce state and did not appear in the suit? 
Probably not. See note 48, supra. In regard to the recognition of such a decree in New Jersey, see note 
97, supra. See also 2 N. J. Comp. Stat. (1910) p. 2041, §33. 

™ Even though the equity defendant obtains his divorce, he must forever remain out of the enjoining 
state through fear of contempt proceedings. Furthermore, his property there would be subject to 
sequestration. For the average property owner these would seem to be sufficient deterrents. 

™® Kempson v. Kempson, supra note 50; Perlman v. Perlman, supra note 1; Di Brigidia v. Di Brigidia, 
supra note 1; Streitwolf v. Streitwolf, supra note 50; Gwathmey v. Gwathmey, supra note 51; Borda v. 
Borda, supra note 52. 
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state for contempt.’?® In each case there was punishment therefor.'1* Should the 
restraining divorce plaintiff proceed to a decree and not return to the enjoining state, 
presumably he could not be punished. The rule to show cause must be served in 
person. His local property, however, migh: be sequestered. 

A distinction must be noticed between the cases: first, where the equity defendant, 
at the time of the restraining order, has already commenced the foreign divorce pro- 
ceedings, and second, where no such steps have as yet been taken.145 In the latter 
case, compliance with the injunction is simple. In the former situation the equity 
defendant must consider whether he has the power to dismiss the foreign divorce 
suit.’?® Recalling that in our typical set-up the divorce defendant does not desire a 
decree, it would seem that the court should allow a non-suit. A very different prob- 
lem would be presented if the divorce defendant appeared and cbjected to the 
dismissal at the instance of the plaintiff therein.227 

So far we have considered the injunction from the standpoint of the equity de- 
fendant. and of the enjoining state. What about the exterritorial effect of such 
restraining order?™® Is it entitled to protection under the full faith and credit clause 
of the Federal Constitution??*® Will there be a discretionary recognition of the 
equity decree? Or will it be disregarded entirely with the result that the divorce suit 


= Kempson v. Kempson, supra note 50; Perlman v. Perlman, supra note 1; see, however, Borda v. - 
Borda, supra note 52. 

™Kempson v. Kempson, supra note 50. After the defendant's divorce, marriage, and return to New 
Jersey, he was brought before the court for contempt. Pitney, V. C., at p. 329: “The defendant [must] 
take proper measures to undo the result of the contemptuous act, and put the complainant in her former 
condition. . . . I will advise a decree fining the defendant , . . . and that he be committed to 
custody . . . until the fine and costs are paid, and until he shall take proper arid efficient methods to 
open and set aside the decree which he has obtained in the Dakota court against the complainant.” 

In Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 625 (1902), this attachment decree was 
modified. Dixon, J., at p. 787: “We think that decree [of divorce] should be set aside, but evidently 
the defendant has not the power to ensure this result; only the court that rendered the decree .can 
vacate it. . . . We therefore think that this part of the order should be modified so as to require the 
defendant to present the truth to the court in North Dakota and in good: faith to urge that its decree be 
set aside. When that is shown to have been done and the fine and costs have been paid, the defendant 
should be released.” 

A similar order was made in Perlman v. Perlman, supra note t. 

It is interesting to notice that in both these cases the injunction order was not served within New 
Jersey. 
™ See note 96, supra. 

™* In regard to the injunction against foreign suits in general, it is said, (1932) 31 Micu. L. Rev. 88, 
92-93: “When he obeys the decree and dismisses his action abroad, he is exercising the power available 
to any plaintiff. That he may ‘do so without prejudice up to the time of the trial is generally held. After 
that point it is within the discretion of the court to determine whether a non-suit may be entered without 
Prejudice.” 

™' See Borda v. Borda, supra note 75. 

™* In discussing this in general, (1930) 39 Yate L. J. 719, 720: “But to a defendant, seeking relief 
from a vexatious foreign suit, the issuance of the injunction and the threat of negative ‘enforcement’ 
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‘are of no more than contributory importance. His ultimate concern is with the positive prohibitive ef- 


fectiveness of the injunction in preventing the foreign suit. This effectiveness is dependent upon the 
active recognition which will be accorded the injunction by the courts of the sister state when the 
plaintiff disobeys the decree and attempts to sue.” , 

™ See note 19, supra. 
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will proceed on its merits??*° If the foreign divorce court were likely to dismiss 
the suit on the ground that it is not the appropriate forum, the need for the issuance 
of the injunction would cease. The injunction is issued on the apparent assumption 
that the foreign court will take jurisdiction. And such has been the clear practice 
of the divorce “shops.” 

These are highly controversial matters, even when dealing with an ordinary 
injunction restraining a suit on a transitory cause of action. Unfortunately the 
comparatively few decided cases upon this point deal with types of litigation which 
can generally be maintained by non-residents.'** On the other hand, a suit for 
divorce can be maintained only at the domicil of at least one of the parties.’?? 
Again, in the decided cases dealing with the exterritorial recognition of the injunc- 
tion in general, there has been an appearance by the equity plaintiff in the foreign 
court and the injunction has been offered as a reason for refusing to take jurisdiction 
over the cause. In the divorce set-up (and there are no reported cases dealing with 
exterritorial recognition of this type of restraining order) the divorce court most 
likely will not have notice of the injunction. The equity defendant'** will not make 
disclosure thereof; the equity plaintiff is not likely to appear to contest the jurisdic- 
tion of the court and to give notice of the injunction. This not only because of the 
expense and inconvenience, but also because of the danger of submitting to the 
jurisdiction of the divorce court.!2* Furthermore, it is common knowledge that the 
divorce “markets” of today are all too willing to assume divorce jurisdiction for 
various reasons, and require nothing more than residence of the plaintiff in the state 
for the statutory period.!?5 

First, does the full faith and credit clause require recognition of the injunction? 
If not, should there be discretionary recognition? The Supreme Court has not yet 
spoken on the first point."%® The question is rarely alluded to in the state courts. 


™ Much has been written on the exterritorial effect of injunction against suit: Mesner, supra note 22; 
(1930) 39 Yate L. J. 719; (1933) 31 Micu. L. Rev. 963; (1924) 22 Micu. L. Rev. 469; (1923) 33 YALE 
L. J. 95; (1924) 72 U. oF Pa. L. Rev. 429; (1923) 37 Harv. L. Rev. 157; Note (1919) 1 A. L. R. 148. 
; ™ State ex rel. Bossung v. District Court, 140 Minn. 494, 168 N. W. 589 (1918); Union Pacific R. R. v. 

Rule, 155 Minn. 302, 193 N. W. 161 (1923); Fisher v. Pacific Mutual Life Ins. Co., 112 Miss. 30, 72 
So. 846 (1916); Allen v. Chicago, Great Western R. R., 239 Ill. App. 38 (1925), are some of the 
leading cases. 

™™ See note 35, supra. 

For a typical set-up, see Di Brigidia v. Di Brigidia, supra note 67. 

* As to the effect of appearance, see Resrarement, ConFiicr oF Laws $451; also note 63, supra. 

For helpful material on this important question which cannot be here discussed, see Medina, Conclusive- 
ness of Rulings on Jurisdiction (1931) 31 Cor. L. Rev. 238; Gavit, Jurisdiction of the Subject Matter 
and Res Judicata (1932) 80 U. oF Pa. L. Rev. 386; Farrier, Full Faith and Credit of Adjudicasions of 
Jurisdictional Facts (1935) 2 U. or Cui. L. Rev. 552; Notes (1931) 4: Harv. L. Rev. 1055; (1931) 26 
Inu. L. Rev. 432. 

™® See Note (1933) 17 Minn. L. Rev. 638; also Squire ve Squire, supra note 15, where an Arkansas 
court granted the plaintiff wife a divorce although she admitted that she had no intention of making 
Arkansas her home, on the ground that “the statute relative to jurisdiction (ninety days residence) 
been literally complied with.” Recall the recent “Barbara Hutton” divorce in Reno. 
™ All-inclusive dicta, however, are common. See Roche v. McDonald, 275 U. S. 449, 451 (1928). 
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In spite of arguments advanced in favor of full faith and credit recognition,'?* the 
only authority is a dissenting opinion in the case of Union Pacific R. R. v. Rule2?* 
It has been said that “if the equity decree were entitled to full faith and credit, the 
injunction would be in everything but form an order restraining the foreign court 
itself. Accordingly there is almost no substantial authority for compulsory recogni- 
tion of the decree in the foreign law court.”!7° The Committee on Jurisprudence 
and.Law Reform of the American Bar Association introduced into Congress a bill 
which would extend the full faith and credit clause to all equitable decrees.¥2° There 
is, however, a little authority for discretionary recognition,’** but a majority of the 
rulings on the point have allowed the equity defendant to sue.?*? 

We have been discussing the recognition of the injunction against suit in general. 
How about the divorce set-up? Are there any distinguishing features here which 
might dictate a definite answer? It is necessary to recall upon what the enjoining 
state has passed, primarily, that the equity defendant has not the domicil, at the time 
of the injunction, to sue for divorce elsewhere, and this is a jurisdictional fact; sec- 
ondarily, that no cause for divorce exists within the enjoining state. If full faith and 
credit is to be given to this determination, it must be on the basis of res judicata.1** 
But what has been decided? First, a question of domicil, a jurisdictional fact, and 
second that no ground for divorce exists in the restraining state, which finding would 
not seem to be conclusive as to grounds which might exist in the divorce forum. 
There would seem, therefore, to have been no real finding of fact upon which could 
be based the plea of res judicata. When the equity defendant appears in the foreign 
divorce court, Nevada,-for instance, assuming the court learns of the injunction, what 
effect should be given thereto? Nevada could then make a further finding of 
domicil (it being a jurisdictional fact) and determine for itself that the divorce 
plaintiff was there domiciled. This would not necessarily go counter to the determina- 
tion of the enjoining state; recognition could be given to the finding of domicil 
there up to the time of the injunction, after which there had been a change."** Again 
because of the jurisdictional character of domicil, the Nevada finding might well not 
find favor with the courts of New York or New Jersey. The courts of the enjoining 
state would undoubtedly punish for contempt upon a return thereto. But the theory 
thus advanced would be sufficient to entitle the Nevada court to ignore the restraint. 
The injunction merely determined domicil up to the issuance thereof. It could then 

™" Gooonicn, Conruicr or Laws (1927) 4833 (1923) 33 Yatz L. J. 95, 96; (1930) 39 Yauz L. J. 
719: (v922) 20 Mien. L. Rev of? 967. Contra: (1923) 37 Harv. L. Rev. 157, 158; (1924) 72 U. oF 
Pa. L. Rev. 429, 432- 

1 Supra, note 122. 

Foster, supra note 34, (1930) 43 Haav. L. Rev. 1217, 1245. 

4 See (1927) 52 A. B. A. REP. 292; also (1930) 39 Yare L. J. 719, 725, n. 3%. 

™™ Fisher v. Pacific Mutual Life Ins. Co., supra note 121; Allen v. Chicago, Great Western R. R., supra 
nee (1930) 39. Yarz L. J. 719, 721. 


% For an excellent treatment of these problems, sce Restatement, Conriict oF Laws, $$449, 450 
% An interesting analogy is to be found in the recognition given to a decree of custody by another state. 
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proceed to find that a cause for divorce exists under its law, while accepting the 
finding of no such cause under the law of the enjoining state.'** Therefore, it is 
submitted, that if the case ever arises, the divczce court will not feel fettered by the 
full faith and credit clause, nor will it be likely to give discretionary recognition to 
the restraining order. And this even though there had been a contest on the merits 
over the issuance of the injunction. A more complicated case would be where the 
divorce suit had already been started at the time of the injunction.'%* Domicil is 
supposed to be present at the commencement of the suit. 

2. Social Consequences 

The conjecture has been made'®’ that the injunction against divorce will be 
likely, from a practical standpoint, to prove an effective deterrent. This is based 
upon the assumption that the equity defendant contemplates a continued residence 
in the forum of the injunction. Otherwise, a legally simple but perhaps practically 
inconvenient method of avoiding the efficacy of the equitable decree presents itself.1** 

What about the desirability from a social standpoint, however, of this attempt to 
control migratory divorce? Its social utility has not necessarily been dictated by the 
observations already made. To attempt to answer this question we must consider 
for a moment broad divorce policy. In spite of our theory of divorce, based as it is 
upon old English ecclesiastical practice, that a decree can be granted only to an “in 
nocent” spouse against a “guilty” one,?*® that where there has been proved collusion, 
connivance, recrimination, or condonation a decree will not issue, divorce practice 
differs materially. Between the “law in the books” and the “law in action” there is 
little correlation. Parties, if they desire a divorce, or even if one wishes to break the 
marriage tie, will, in spite of the theoretical law, obtain a decree. This is, of course, 
based on the assumption that the parties can bear the necessary financial outlay. 
Otherwise, “desertion,” the “poor man’s divorce,” is likely to result.*° In other 
words, the law exercises little deterrent force in divorce. 

In all the cases where an injunction has issued against foreign divorce, there has 
been an actual family break-up. Little chance appears of affecting a permanent 
reconciliation on a going basis. And one can hardly imagine that the injunction 
would enhance this possibility. If anything, it is likely still further to widen the 
breach. This brings us face to face with the question of whether the ‘interests of 
society are served by struggling to keep intact what amounts to an empty marriage. 
Unfortunately, we have no factual studies based on the social desirability of divorce. 
But it is submitted that society is not served by a preservation of the empty legal 


** The equity defendant will be likely to choose a divorce forum -where the causes for divorce differ 
from those in the enjoining state. See Kempson v. Kempson, supra note 50; Streitwolf v. Streitwolf, supra 


note 50. 
See p. 383; supra. 

*™ Note 111, supra. 

*** A change.of dumicil to the divorce forum. 
There are a few “comparative rectitude” statutes. E.g., Nev. Sess. Laws 1931, ¢. 110, $30. 
* Sce Llewellyn, Behind the Law of Divorce (1932) 32 Cor. L. Rev. 1281, 1303, n. 55. 
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status of matrimony. Even decrees of legal separation have at times been frowned 
upon."*? 

Accepting then these premises, it would seem that the injunction against divorce 
should not be favored. It may well have given in many instances an enlarged 
bargaining power to the equity plaintiff. We have seen that in spite of the void 
ex parte decree, financial protection is generally secured to the divorce defendant.*** 
Only where such security is threatened by the foreign suit and the remarriage which 
is likely to follow, should the injunction issue. This was actually the situation in 
Richman v. Richman?“ 


III. THe Decraratory JupcMENtT 


What is the efficacy of the declaratory judgment’ in regard to a foreign ex parte 
divorce? Recall our typical set-up. One spouse has left the matrimonial domicil in 
State X against the wishes of the other, has obtained a divorce in State Y, the other 
spouse neither appearing nor being served with process within the jurisdiction of the 
divorce forum. A second marriage by the divorce plaintiff is likely to follow. What 
is the divorce defendant todo? He or she may not care to proceed with his available 
remedies, namely, divorce, annulment of the second marriage, and, if the wife, a 
suit for support and maintenance."*® What is desired is an authoritative declaration 
that the foreign ex parte divorce is void and of no effect. In other words, a judg- 
ment is sought declaring the preservation and continuance of the marital rights. ‘To 
what extent can this be obtained through the medium of the declaratory judgment 
procedure??*¢ 


7] Sce 2 Vernier, AMERICAN Famity Laws (1931) 343. 

™“* Note 102, supra. 

*® Supra note 1. Alimony awarded the wife, pending her suit for separation, was in arrears. The 
husband began divorce proceedings in Mexico. An injunction was granted to restrain the divorce pro- 
ceedings and any attempt by the defendant to marry anyone else. This was based largely on economic 
grounds. 

™“ For a comprehensive treatment of declaratory judgments, see the monumental treatise by Borchard. 
DectaraTorny JUDGMENTS (1934). Because of the careful treatment there given to every phase of 
declaratory judgment procedure, the background discussion here will be brief. See also Borchard, The 
Declaratory Judgment—A Needed Procedural Reform (1918) 28 Yare L. J. 1, 105; Sunderland, 4 Mod- 
ern Evolution in Remedial Rights—The Declaratory Judgment (1917) 16 Mich. L. Rev. 69. 

BorcHarn, op. cit., supra, at 629: “The declaratory judgment differs in no essential respect from 
any other judgment except that it is not followed by a decree for damages, injunction, specific perform- 
ance, or other immediately coercive relief. It declares conclusively and finally the rights of parties in 
litigations over a contested issue, a form of relief which often suffices to settle controversies and fully 
administer justice. It enables parties in disputes over their nghts . . . to sue for a declaration of 
rights .. . citing as defendants those who oppose their claims of right. It has been employed in State 
courts . . . for the determination of status in marital or domestic relations. . . .” 

“8 Note 102 supra. 

For a history of the declaratory judgment and English practice, see BorcHARD, op. cit., supra 
note 244, ¢. VI; also Borchard, supra note 144; Sunderland, supra note 144. For half a century the 
practice has been common in England. 

In 1922 The Uniform Declaratory Judgments Act was approved by the National Conference of 
Commissioners on Uniform State Laws. 9 U. L. A. 121. Up to July 1, 1934, this act had been adopted 
by nincteen states. Thirteen other states have a declaratory judgment statute. BoRcHARD, op. cit., supra, 
632. For the New York statute, see Crv. Prac. Act (Cahill, 1925) $473; Rules of Civil Practice 210-214. 
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‘The determination of questions of status was the earliest function of the declar- 
atory judgment both in Roman law and by specific designation in the English law. 
The public and private interest in the security and certainty of personal status in- 
duced the earliest eatension of judicial power to the determination of doubtful or 
disputed cases of status.”147 If the question of status can be determined judicially, 
it is not necessary to assert or determine the rights consequent thereon; they are 
merely incidents of the status itself. It is not surprising, therefore, to find that 
when the divorce defendant, in our typical case, wishes to assert the continued 
validity of the marriage and at the same time the invalidity of the second marital 
venture of his spouse, resort should be had to the declaratory judgment. Such was 
the picture in the leading case of Baumann v. Baumann.** The wife sued for a 
declaratory judgment pursuant to the New York Civil Practice Act, §473.** The 
plaintiff 4 and the defendant B, who have always been domiciled in New York, had 
been married there in 1909, and two children had been born. In 1924 a separation 
agreement was entered into under which A released her dower rights and was to 
receive $21,000 a year. In 1924 B left the matrimonial domicil in New York and 
procured an ex parte decree of divorce in Mexico from a court without jurisdiction 
of the cause, .4 neither appearing in the action nor being served with process. B then 
purported to marry the defendant C in Corinecticut, and returned to New York to 
live with her as husband and wife. The plaintiff asked, first, for a declaratory 
judgment to the effect that (1) the plaintitt is the lawful wife of B; (2) the de 
fendants B and C are not husband and wife; and (3) the colorable decree of Mexican 
divorce is invalid and of no effect; and, second, an injunction enjoining and restrain- 
ing the defendants from living together as husband and wife and enjoining the 
defendants, or either of them, from representing or holding themselves out as hus- 
band and wife, and enjoining the defendant C from using the name of Mrs. B. The 
defendants moved to dismiss the complaint for insufficiency. This motion was 


*" Borchard, supra note 144, 28 Yare L. J. 105, 123. For example, the Legitimacy Declaration Act 
(1858), 21 and 22 Vict. c. 93, §1; now supplanted by the Legitimacy Act (1926), 16 and 17, Geo. V. 
c. 60, §2. Also the suit in the English ecclesiastical courts, known as “jactitation of marriage,” now prac- 
tically obsolete. Either party to an alleged marriage could allege that he had never entered into such 
marriage, and, if successful, received a declaration that the marriage had never existed and an injunc- 
tion restraining the other party f-om asserting the marriage. Such suit could not be maintained by a 
third party. 

* 250 N. Y. 382, 165 N. E. 819 (1929), modifying 224 App. Div. 719, 229 N. Y. Supp. 833 (1928), 
aff'g 132 Misc. 217, 228 N. Y. Supp. 539 (1928). Reargument denied, 250 N. Y. 612, 166 N. E. 344 
(1929). 

“The supreme court shall have the power in any action or proceeding to declare rights and other 
legal relations on request for such declaration whether or not further relicf is or could be claimed, and 
such declaration shall have the force of a final judgment. Such provisions shall be made by rules as may 
be necessary and proper to carry into effect the provisions of this section.” 

Rule of Civil Practice 210: “An action in the supreme court to obtain a declaratory judgment, pur- 
suant to section 473 of the Civil Practice Act, in matters of procedure shall follow the forms and prac- 
tice prescribed in the Civil Practice Act and rules for other actions in that cou:t.” 

Rule 212: “If, in the opinion of the court, the parties shall be left to relief by existing forms of 
actions, or for other reasons, it may decline to pronounce a declaratory judgment, stating the grounds 
on which its discretion is so exercised.” 
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- granted by the trial court without hearing the plaintiff's evidence, on the ground 
that 4 had a remedy by action to annul the second marriage.®® Held, on appeal,"®# 
- however, that upon the facts stated in the complaint the plaintiff was entitled to 
} some relief, and the-order dismissing the complaint for insufficiency was reversed. 
, Whereupon at the trial of the case,'®? judgment was granted for 4 adjudging and 
: declaring the purported Mexican divorce and the Connecticut marriage to be null 
and void, and that A Was entitled to injunctive relief. This was affirmed without 
opinion by the Appellate Division.*°* In the Court of Appeals the judgment was 
modified by striking out the restraining clauses,’** and, as so modified, was affirmed. 
“The plaintiff has secured a declaratory judgment which adjudges that she is the 
lawful wife of the defendant Charles Ludwig Bauman; that the defendants are not 
and never have been husband and wife; that an alleged divorce procured by the de- 
| fendant Charles Ludwig Bauman from the plaintiff in Yucatan, Mexico, is null and 
void; and that an alleged marriage between the defendants . . . is null and void. 
| The findings and evidence justify the judgment to that extent.”455 


| wPN. Y. Civ. Prac. Acr. (Cahill, 1925) §1134: “An action to annul a marriage upon the ground 
that the former husband or wife of one of the parties was living, may be maintained by either party 
during the lifetime of the other, or by the former husband or wife.” 

**! 222 App. Div. 460, 226 N. Y. Supp. 576 (1928). Merrell, J., at p. 463: “In granting the motion of 
the defendants the court below seized upon the provisions of rule 212 and assumed to exercise discretion 
and held that the plaintiff had a remedy in this state which would accomplish all that she secks to 
accomplish in her present action, namely, that the plaintiff might bring an action to annul the mar- 
rage. . There may be some question as to the right of the courts of this state to adjudicate as to the 
validity of the Mexican decree of divorce, . . . and as to the right of the plaintiff to annul the mar- - 
riage purported to have been entered into between the defendants. . . . Nevertheless, we are of the 
opinion that the plaintiff has substantial personal and property rights which demand an adjudication 
as to her status in this state as the wife of the defendant Baumann. . .. We think that the action for 
declaratory judgment for the relief sought by plaintiff is permissible. . . . Whatever relief the plaintiff 
may receive by the judgment in this action must be left to the trial. ‘Suffice it to say that in our 
opinion the plaintiff is entitled to some relief herein, and that she is entitled to have declared her matri- 
monial status here with the defendant Baumann. Not only is this a matter of personal concern to the 
plaintiff, but it may well be that her property rights may be involved as well as those of the children 
of the parties.” 

132 Misc. 217, 228 N. Y. Supp. 539 (1928). 

™® 224 App. Div. 719, 229 N. Y. Supp. 833 (1928). 

™Te is beyond our scope to consider the interesting problems raised by the application for injunctive 
relief. The Baumann case was folowed on this point by Somberg v. Somberg, supra note 2; and Lowe v. 
Lowe, supra note 2. See Pound, Equitable Relief Against Defamation and Injuries to Personality (1915) 
29 Harv. L. Rev. 640; Long, Equitable Jurisdiction to Protect Personal Rights (1923) 33 Yaue L. J. 
115; Moreland, Injunctive Control of Family Relations (1930) 18 Ky. L. J. 207; (1929) 17 Cauir. 
L. Rev. 681; (1929) 29 Cor. L. Rev. 213; (1930) 43 Harv. L. Rev. 477; (1930) 28 Micn. L. Rev. 
| 342; (1929) 78 U. or Pa. L. Rev. 114; (1934) 83 U. or Pa. L. Rev. 542. Accord in regard to the de- 























nial of injunctive relief, Snedaker v. King, 111 Ohio St. 225, 145 N. E. 15 (1924). 

*8 250 N. Y. at 384, Hubbs, J. In Morecroft v. Taylor, 225 App. Div. 562, 234 N. Y. Supp. 2 (1929), 
where the plaintiff was held entitled to maintain an action for a declaratory judgment that she was 

illegitimate daughter of the defendant, O'Malley, J., said, at p. 564: “In Baumann v. Baumann the plaintiff 

. had various existent remedies open to her for the same specific judgment. She could have suéd for 

separation. She had an action for divorce. She was in a position to have sued in criminal conversation. 

Yet, with all these other available remedies, she was given the right to bring an action for a mere 

declaratory judgment.” 
In Lowe v. Lowe, supra note 2, following Baumann v. Baumann, the plajntiff wife obtained a declara- 
tory judgment to the effect that 2 Nevada divorce obtained by her .husband was void. Lehman, J, 
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In Somberg v. Somberg'®® the plaintiff asked for a declaratory judgment that 
she was the lawful wife of the defendant Somberg. In this case the husband S, with- 
out even bothering to obtain a void foreign divorce, began living with the defendant 
B as husband and wife. A child C was born. It was generally believed and 
rumored, in the circle to which the parties belonged, that S had divorced the plaintiff 
and married B. The declaratory judgment was denied*®* because the plaintiff's 
status as the wife of the defendant was secured; because such a declaration is proper 
only when the circumstances render it useful and necessary to stabilize uncertain and 
disputed legal relations. The denial of the relief here has been criticized by 
Borchard.?5® 

In Henry v. Henry'®® the husband sought a decree adjudging a Nevada divorce 
void in New Jersey. The defendant moved to dismiss the bill for want of jurisdic- 
tion. The wife had wrongfully deserted the plaintiff in New Jersey, the matrimonial 
domicil, and proceeded to Nevada to secure a divorce for a cause which occurred 
while the parties lived in New Jersey and which was not recognized by the law of 
the latter state. It was further alleged that the defendant did not acquire a bona fide 


domicil in Nevada. The court found that the divorce was void under New Jersey _ 


law.’°° Leaming, V. C. said:'®! “The sole ground of the present motion is the 
claim that this court may not determine the validity of a decree of divorce of a sister 
state except as an incident to other relief, such as a suit for maintenance or divorce in 
which the decree of divorce of a sister state is interposed as a bar to the primary 
relief sought. . . . But it may be here appropriately suggested that it is unnecessary 
to regard the present bill as invoking the statutory divorce jurisdiction of this court. 
It may be said to be an appeal to the original equity jurisdiction of this court for 
the protection of complainant against the consequences of defendant’sfraud. ... It 
will be noticed that no other remedy is open to complainant in this state, since he 
desires neither alimony nor divorce. Complainant also urges that the bill may be 
sustained under our act concerning declaratory judgments and decrees.” The motion 


to strike out the bill was denied. 
In Schneider v. Schneider’®* the plaintiff wife married the defendant in New 


York in 1918. On July 15, 1927, a Paris court of competent jurisdiction, made a 


stated, p. 201: “Because it (the Nevada divorce) gave color of right to an open claim that the plaintiff 
was no longer the lawful wife of Lowe, it furnishes a ground for the invocation of the court's power 
to declare the plaintiff's rights to the legal relation of the parties, in order to preclude possible contro- 
versy hereafter.” 

Supra note 2. 

™" Kellogg, J. at p. 4: “A declaratory judgment may be resorted to only when circumstances render 
it ‘useful and necessary’; where it will ‘serve some practical end in quieting or stabilizing an uncertain 
or disputed jural relation either as to present or prospective obligations. Where there is no necessity 
for resorting to the declaratory judgment, it should not be employed.’ The plaintiff's status, as the wife 
of Somberg, is secure. If rumor casts doubts upon it, no declaration by the court that it is false will 
be useful to surpress it.” 

™® BORCHARD, Op. Cif., supra note 144, at 393. 
™ Supra note 2. 2 N, J. Comp. Star. (1910) p. 2041, $33. 
™At\p. a2. ™ Supra note 2. 
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decree divorcing the plaintiff and the defendant. The action, on the ground of 
desertion, was begun by the husband as a claimed resident of Paris, and the wife 
appeared and submitted herself to the jurisdiction of that court, but put in no defense. 
The defendant returned to the United States in August, 1927, and in the same month 
married again in Maryland, and now resides in New York with his second wife. 
On September 15, 1927, the plaintiff appealed from the French divorce, contending 
that the court was without jurisdiction and the evidence insufficient. She was over- 
ruled on the former point and ordered to submit further testimony on the latter. 
Depositions were taken and. returned to ‘the court, which made no further decision 
on the matter. The plaintiff began this suit on August 10, 1928, for a declaratory 
judgment that she is the lawful wife of the defendant; that the Paris divorce is 
invalid; that the defendant and the woman he married are not husband and wife; 
and that they be enjoined from living together. The plaintiff contended that the 
authorization she gave to appear in the French action was fraudulently obtained. 
The Paris court had found that she appeared voluntarily. The lower court dismissed 
the complaint. On appeal, this was affirmed. Since the plaintiff had appeared 
yoluntarily, she was estopped from receiving equitable relief in this court.2** It 
would seem that the court here exercised its discretion in a sensible manner. Quaere 
whether the result would be the same in a case where there was appearance merely 
to contest the jurisdiction of the court. 

Such then are the leading cases dealing with the granting of a declaratory judg- 
ment in our typical set-up. For slight variations in situation, see the cases of Dodge 
v. Campbell'®® and Cesareo v. Cesareo.'** On the whole, the declaratory judgment 
has been used rather sparingly in regard to foreign ex parte divorce. This can be 
accounted for in several ways. The declaratory judgment procedure in this country 
is of comparatively recent growth.!** Again, as we have seen above,'®* foreign 
ex parte divorces where there is not codperation comprise a very small percentage 
of our total divorces. And in this small percentage of cases the divorced spouse 
frequently is willing to let matters ride without legal action or else resort to some 
form of coercive remedy. 

How desirable and how effective is this form of relief? The declaratory. judg- 
ment would seem to be a desirable remedy in our typical set-up, namely, the attack- 

Carswell, J., at p. 72: “In view of the finding of the trial court, amply sustained, that plaintiff 
voluntarily appeared in the French action, it must be held that plaintiff is estopped from secking affirmative 
equitable relief after having voluntarily submitted herself to the jurisdiction of the Paris court. Her 
act in that respect, and her subsequent acts, have brought about the martial complications which she 
now seeks to utilize for the granting to her of affirmative relief. . . . Under the circumstances, plaintiff 
may not have the benefit of the equitable powers of this court and have awarded to her the affirma- 
tive relief she seeks, in an action for a declaratory judgment, the granting of which rests in sound 
discretion.” 

™ See note 63, supra. 

%* 128 Misc. 778, 220 N. Y. Supp. 262 (1927) aff'd 223 App. Div. 471, 228 N. Y. Supp. 618 
(1928); 135 Misc. 644, 238 N. Y. Supp. 666 (1929), aff'd 229 App. Div. 534, 242 N. Y. Supp. 534 (1930). 


8 134 Misc. 88, 234 N. Y. Supp. 44 (1929). 


™ See the authorities cited in note 144, supra. Note 18, supra. 
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ing of an ex parte foreign divorce. In the first place, by entertaining the suit for a 
declaration, the court can determine amicably the status of the parties without the 
necessity of a “hostile” suit.°® Secondly it would seem to be a proper case for the 
utilization of the declaratory judgment procedure. The purpose of the declaratory 
judgment is to obtain an authoritative definition of certain legal relations. These 
relations have here been challenged by the foreign divorce and even more so by the 
possible remarriage thereafter. It makes no difference that the foreign divorce is 
void and of no effect. Circumstances may still demand an authoritative decision in 
regard to it.17° Especially is this so where a ceremonial marriage has followed the 
procurement of the foreign divorce because of the presumption of a strong character 
in favor of the validity of such a marriage.'"? Clear proof is required to overcome 
it. Thus, the declaratory judgment would seem to have a definite value in settling 
disputed property rights and marital relationships, at least in a jurisdiction other than 
the divorce forum,’"? and in protecting the interests of the spouse who had no notice 
of the divorce proceedings.'”® It seems to protect the spouse whose status has been 
placed in question by the action of the other. “The safeguards which have been 
set up by the various courts are such as to protect the remedy against abuse,'™* to 
confine proper cases to the divorce courts, and to afford a remedy to those for whom 
divorce and maintenance actions do not afford the security and relief which they 
desire.”275 “The spouse who has no desire for divorce should not be-driven to the 
divorce courts for relief against the foreign decree. Many reasons. may militate 
against the desirability of such action, religious tenets, a lack of belief in divorce, and 
many more. Nor should such a spouse be forced to proceed to an action for support. 
There are many other things in life besides financial matters. And lastly, the 
declaration that the foreign divorce judgment is void would not seem to be an attack 
upon the decree of the foreign court. It merely declares that within the declaratory 
state, where is the matrimonial domicil of the parties and wherein resides the control 
over matters of marriage and divorce, that the ex parte decree is of no effect. Sub- 
stantially the same thing is frequently done in the courts of New Jersey and New 
York when recognition is refused the foreign decree in some ordinary action. , 


™ See Sunderland, supra note 144, at 76: “Every case may by this means become, in appearance 
at least, a friendly suit. . . . It makes the law suit a cooperative undertaking.” 


"See Lowe v. Lowe, supra note 155; Note (1934) 82 U. oF Pa. L. Rev. 542, $44: “Whether 2° 


given divorce is void is a question upon which expert legal opinion may differ; rights may accrue or be 
lost under a divorce of record, afterwards ascertained to be ‘void’; evidence available to prove its in- 
validity may be lost with the passage of time, and the ‘void’ divorce becomes a valid divorce in prac- 
tical effect, enabling the procurer thereof to remarry with safety and so cut off property rights of his 
true wife.” 

™ See Note (1917) 30 Harv. L. Rev. 500. 

*®In Baumann v. Baumann, supra note 151, the court purported to determine only the status ‘of the 
parties within the state of New York. See 222 App. Div. 460, 464 (1928). 

37 BORCHARD, OP. cit., supra Note 144, at 393. 

The discretionary nature of the relief; the requirement of a real “controversy”; the compliance 
with the conditions of the usual action, procedural and substantive. 
7 BORCHARD, Op. cif., supra note 144, at 393- 
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Thus, the declaratory judgment would seem to be a useful weapon with which to 
attack invalid foreign divorces. It would seem to be a more desirable method than 
the injunction against the divorce. “The injured spouse is judicially exonerated from 
all suspicion of marital misconduct. The offending party is warned that the recip- 
rocal rights of the marriage are still alive.”!7¢ 

Would a declaratory judgment, such as that in Baumann v. Baumann,‘" be en- 
titled to recognition elsewhere under the full faith and credit clause of the Federal 
Constitution? While there is no decision upon the point, it is submitted that it 
should be so recognized provided the court granting it had jurisdiction. And where 
the court granting the declaratory judgment is a court of the matrimonial domicil 
of the parties and where the procurer of the foreign divorce has returned thereto 
immediately after the divorce, such jurisdiction would seem to be clearly established. 
In such a case, the finding that the foreign divorce is void, that the marriage fol- 
lowing it is void, and that the parties are husband and wife would seem to be 
conclusive.?7® 

Would a court, of New York for example, grant a declaratory judgment to the 
effect that no cause for divorce exists? Probably not. It certainly would not do so 
unless the other spouse had started or threatened to bring divorce proceedings else- 
where. There is no precedent for a declaratory judgment in this situation.1*® There 
must be a genuine controversy calling for the adjudication of present rights. In any 
event, how conclusive would such a declaratory judgment be? It would seem to be 
to the effect that no cause for divorce existed within New York state. It would not, 
therefore, seem to be res judicata, for instance, in regard to Nevada, where there are 
other grounds for divorce. 


** Note (1930) 43 Haav. L. Rev. 477, 480: “And yet this relief may’ be quite inadequate from any 
practical point of view. The world will hear for a moment, or not at all, of the declaratory judgment, 
but will continue to see the deserted plaintiff, on the one hand, and on the other, the husband and his 
paramour consorting as husband and wife.” 

" Supra p. 392. 

Even if the judgment were not a judicial proceeding, it might still be a “public act™ or “record” 
within the meaning of Art. IV, §1. 

Borchard, The Uniform Act on Declaratory Judgments (1921) 34 Harv. L. Rev. 697, 713: “The 
declaratory judgment, of course, is res judicata as to the substantive legal relations involved.” 

Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 507, 511, 140 Atl. 506 (1928). Moschzisker, C. J.: 
“Therefore, our determination of the law governing these facts and of the proper construction to be 
given this instrument will make the pending controversy res judicata for all future purposes, between 
the present contestants.” 

*™ Foster, supra note 22, at 1241, 0. 64: “The recent extensive adoption of declaratory judgment acts, 
suggest the possibility that the law defendant may request the home state to adjudicate his non-liability, 
and that such judgment might bar the further maintenance of the action, thus obviating the difficulty 
of enforcing injunctions which do not involve passing on the merits. The writer knows of no instance 
where this was done.” 
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